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IRRIGATION DAM ON WALKER RIVER, NEV.

THURSDAY, JANUARY 28, 1020

Unrrep States SENATE,

Commirrer oN IRRIGATION AND RECLAMATION,
’ 1Va8htngt0n, Do 6’0

The committee met pursuant to call of the chairman, at 2 o’clock
p. m, in the committee room, Capitol, Senator Charles L. McNary
presiding, .

Present: Senators McNary (chairman), Jones of Washington,
Phi};ﬁs, Gooding, Cameron, Oddie, Shortridge, Johnson, Sheppard,
Walsh, Kendrick, Pittinan, Dill, and Ashurst, .

Also present: Hon. Samuel Shaw Arentz, Representative in Con-
gress from the State of Nevada. '

The Cuairman. The committee will be in order. You have been
called together to consider S. 2826, a bill introduced by Senator
Oddie, for the constrnction of an irrigation dem on Walker River,

Nev.
© (Bill S, 2826 is here printed in full as follows:)

{8, 2828) :
A BILL, For the construcilop of an irrigation dam on Walker River, Nov,

Be it enacted Ly the Henatc and House of Represcntutives of the Usnited
States of America in Congress esscmbled, That the Secretavy of the Interfor
is hereby authorlzed to expend the sum of $173,000, to be immediately available,
for the purpose of constructing a dam at Behurz Canyon, on the Walker
River, State of Nevads, to provide for the irrigation of lunds allotted to the
Indians on the Walker River Indian Regervation, Nevada: Provided, That
the gumx herein provided for shall ulso be avafluble for purchasing and acquir-
ing necessary lamd and rights of way meede@ in connection with the con.

struction of safd dam.
Sge, 2. That upon the passege of this Aet, all | . :ceedings, legal or other-

wise, on the part of the Federal Government affecting the rights of water
users of the Walker River in the Btate of Nevada shall forthwith cense amd

determine. »

The Cuamyan, There are some people who are interested in the
sitbject here who desire to return home, and they desire to be heard
at this time. ' ' . .

Senator Joxrs of Washington, Mr. Chairman, I want to sug-
gest this, that this committee has not jurisdiction over this bill,
This bill should go to the Committee on Indian Affairs, It is a
proposition that has to do with the Indians,

Senator Prarrps, That is what I thought when I read the bill over
this morning.

Senator Ovpir, This is a reclamation matter, Serator.

The Cuarman, Tt has to do with lands on the Indian reserva-

tion, has it not, Senator?
Senator Opprx, It has to do with lands also above the reservation,
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2 IRRIGATION DAM ON WALKER RIVER, NEV,

. Senator Jonrs of Washington. This says “to provide for the
irrigation of lands allotted to the Indians on the Walker River
Indian Reservation,” .

Senator Oppre. That is a matter that does not affect the Indian
lands only, but the lands above the Walker River Indien Reserva-
tion in Nevada, as well as lands in’ California. '

Senator Jongs of Washington. That does not show on the face
of the bill. v

Senator Oppie, Well, the bill can be amended. This is the frame-
work of a bill to get the matter started in Congress, .

The CuamrmaN, 1 sugpose in view of the other lands involved
that the Committee on Indian Affairs might not have guris&wtion.
.. Senator Onpe. It does involve thousands of acres of land outside
of the Indian reservation, - : . )

The Cramman. On the face of the bill we have no jurisdiction,
but the testimony might disclose it.

Senator Jones of Washington. We have no jurisdiction, certainly,
¢n the face of the bill, ‘ , .

Senator Oppre. This bill could be amended. )

Senator Jones of Washington, The Committec on Indian Affairs
could hear it, if it should go to that.committee. _

Senator Prrrman. I suggest that we take the testimony, and
then if it has to go to the Committee on Indian Affairs we can
refer it to that committee. ,

Senator Jonrs of Washington. But if it is a proper matter for
that rommittee to handle, I think that committee should hear the
testimony in the first instance.

Reopresentative Arentz; May I say this, Mr. Chairman: that
the legal question involved here is so far-reaching and will affect
alinost every reclamation project in the United States, that if this
committee will hear this and take it under gonsideration, and have
in mind the testimony, they will see that it has a dirvect i)e.aring on
reclamation as a ﬁeneral proposition; and then if the committee sees
fit to transfer this bill to the Committee on Indian Affairs, then:it
can be done, But I would like to have you gentlemen hear these
men who are here, . . -

Senator Joxrs of Washington, It ought not to be a difficult mat-
ter to get the Committee on Indian Affairs together to-morrow, just
as ycn have gotten this committee together to-day.

The Cuaryan. I do not know about that. g

Senator Jones of Washinton, I should think they would have a
meeting, under the circumstances. )

Senator Suorrninge. Mr, Chairmuan, with great deference to Sena-

tor Jones, I think ;¢ will scon be discovered that, while the phrase.
ology of this bill would indicate that it is desiined ‘wholly for the
benefit of the Indians, the facts will disclose the great interest of
other landowners in the subject matter, ,
- Senator Jones of Washington. My interest is in these people, bo-
cause if we should find that this bill should go to the Committee_on
Indian Affairs, they may be a thousand miles or two thousand miles
away. o Co

The Cuainsran, The fact is, Senators, that I am the ranking mem-
ber of the Committee on Indian Affairs; and if it develops that 12
should go to that committes I could carry it over there mysel
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JIRRIGATION DAM ON WALKER RIVER, NEV, 3

There :;;e other members of this committee who are members of that
committee,

Senator Camenow, I think the majority of the members here are
also members of that committee, _ .

.The CrairmaN, I think we will grooe,ed this afternoon to hear it.
Senator Oddie, whom do want first

Senator Ovpie. Mr. Chajrman, we have a number of ranchers here
from this Walker River district. Mr. Harry Dukes is the secretary
of the Walker River irrigation district, and if we can have a state-
ment fom Mr. Dukes it will be very helpful to the committee,

The Crairman. We will be very glad to hear Mr. Dules.

STA'!‘EHENT‘ OF HARRY C. DUKES, SECRETARY WALKER RIVER
IRRIGATION DISTRICT, YERINGTON, NEV. ,

Mr. Dukes. My name is Harry C. Dukes, I live in Yerington,
Nev, I am secretery of the Walker River Irrigation District, &
public corporation of the State of Nevada, controlling a great area
of land immediately above the Walker River Indian Reservation.

Our appearance in this case is particularly because of the fact

" that a suit has been instituted against the users of water on,the
Walker River by the Bureau of Indians Affairs, through the Depart-
ment of Justice. In short, that suit is founded upon the claim of
the Bureau of Indian Affairs that a reservation for “ Indian pus-

ses ” carries with it an implied reservation of the water necessary
to irrigate that land, '

Senator Jones of Washington. Do you have. the riparian doctrine
in your district? . :

r. Durgs. No, sir; we have not. Our doctrine is based entirely
upon beneficial use. . ~

Senator Jones of Washington. And prior a{ofro riation?

Mr, Duxes, And prior appropriation, If the committes so
desires, I will read a written statement covering the situation some-
what in particular. I would prefer to read it, or at least portions
of it, if it is agreeable, '

The CuammaN, You may proceed.

Mr. Duxzs. 1 will again give my name.

My nome is Harvy O. Dukes, I am secrotary of Walker River Irrigaiton
District, a public corporntiton of the State of Nevada., My pevicanent address
is Yeringtou, Nev,, the headquarters of the irrigation district. I have lived
within the boundary of the Walker River Irrigation District for the past 17
years, have been secretary of the district for the past seven years, and prior
to that time water commissioner on the Walker River, farmer and surveyor,
and in fact I now own ft considerable arvea of land within the district,

This statement is made before this committee because of the fact that the
Department of Justice, on behalf of the Indians resident upon Walker River
Reservation on the Walker River, has Instituted an action in the United States
District Comrt for the District of Nevada aguinst all the other water users
upon the Walker Riveys and theiv tribmtaries in the Ntates of Nevada and
Californin, claiming that the defendants are unlawfully depriving the Indians

of water for irrigation purposes,

The Walker River Irrigation District comprises nll the irrigable land of
the east, west, and main Walker Rivers ahd the tributaries therson in the
.8tate of Nevada, with the exception of Walker River Indian Reservation, angd
has' a total aven of 200,000 ncres; 184,000 acres nre held under private owner-
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4 IRRIGATION DAM ON WALKER RIVER, NEV,

ship, or desest land or homestead claim; 147,000 gcros are held under patent
from the United States uand 387,000 acres uro under entry clalm, ‘The total
Irrigable- aren is 160,000 acres, of widch 70,000 seves ure now under cultiva:
tion and 130,000 acres of which are now under ditch and susceptible of culti-
viition, ‘I'his land is held by 787 owners, with an average holding of 842 fweres,
with a miinfinum holding of B acres and & maximum of 20,000 acres, The popu-
lation i8 composed of approximately 3,000 people, cupable of an expansion in
numbers to at least 15,000 people when the improvements, contemplated and
ander way, are completed. o

Besides the irrigable lands Included in the Walker Rivor Irrigation Disteéict
in Nevada, approximately 38,000 acres of irrigated hmds are affected in the
State of California, These linds ure embinced within the valleys of Bildge-
port and Antelope, in Mone County. .

This §8 not a new sottlement. The first settlers began irrlgation and culti-
vation.of the lunds in the year 1878, From that thue to this the cultlvated
aren has fnereaved from year to year unthl it now reaches 70,000 acres in
Nevada and 38,000 acres in Californin. IHuundreds of miles of canal aud ditch
have been built fir the Interim, and the dixtrlet hows just comploted construction
of two storage resetvolfs with a capnelty of 92,000 were-feot of water 8t a
cost ot approximately $800,000, The tatal estlninted valie of the investment
in lande, canals, and reservoirs is $15,000,000, The total investiment affected
Is undoubtediy double that amount. The Walker River Irrigation District
18 traversed Ly €0 mlles of rallvoad; it has seven towns and communities, six
churches, two flour mills, a creamery; two banks with combined assets of more
than $1,250,000; its agricultural products are annually worth $2,000,000, these
products consisting wnainly of beef cattle, dairy cattle, horses, sheep, 2
poultry, hides, wool, butter, honey, ulfalfa hay, alfalfa seed, grain, and potatoos.
The lands in California huve three towns and the prinelpal industry is the
valging of Mvestock, . v

The climate is very mild; whife there are heavy &nows in the mountains there
Is very little snow in the valleys, so that the winters arve practically open, The
precipitation In the valleys amounts to less than ¢ Inches per year, Day by
ary one enjoys the clear, bulmy . mountain air and bright’ sunshine, Agri-
cnltural crops ¢an not grow without frrigntion. ' '

The people possess the ploneer spirit; they are self-reliant, not dependent,
nor do they seek favors. . They are exponents of the * gquare denl” and do
not ask for special conslderation, . .

Reing ploneers, or the descendants of ploneers, they generully aequired
the lands now owned under the provistons of the homestead laws and desert-
land laws, or purchased them from the Btdate of Nevada after those lands ad
been donated to the State by the Federal Government for rvesale to its eltizons
in order that the State might acquire funds for public purposes.

There 18 only one way to develop those lunds and to make them produe-

tive, Nevada s known ns a desert Innd, Her water resources are limited;
the rainfall during the crop senson i§ negligitle. Water must be conveyed
to aud put upon the land in onler that the land may be made productive,
These ploncers in good faith appropriated and placed to beneficial use the
public waters of the Stute, They buflt dams dnd ditches, cleared the land
of brosh, leveled fit, planted their crops in it, conveyed the water to and
upon i, and “ made the desert to blossom as the roze,” They, in Improving
the land, perbaps gaineil a competence for themselevs, bt certainly incrensed
the taxable wenlth and the resomrces of the State of Nevada and of the
‘United States, ) _ . ‘
. Heretoforé the Hvestock fndustry has been the principal agricultural in-
terest of the reglon and has been dependent principally upon the public
range for its development., but since the deterforation of the feed yesources
of the runges it bay become Incredsingly important thnt the area of the
ftarming lands should be Increased and improved to produce feed for the
‘stock. Xt is a well-known faet, and can not he disputed, that the farniing aven
of Nevada can be incrensed only through frrigation. Water for irrigation,
then, is the importunt thing,

Wislker River Reservition was set aside by Bxecutive order of President
U. 8. Grant on March 10, 1874, in the following words. which may be found
oh page 282 of the veport of the Commisisoner of Indian Affairs for the year

1882
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The Parsipent,
Bxeounive MANRSION,

March 19, 1874.

It 18 hereby ordered that the reservation situated on Walker River, Nevada,
as surveyed by Eugene Monros, December, 1864, and indicated by Yed lines
on the above diageamn in accordunce with the fifteen courses and distances
thereon glven, he withdrawn from public snle or other disposition and set
apart for the nse of the Pah-Ute Indians vesiding thereon. U 8 G .

. 8, GBANT.

It is claimed by the Bureau of Indian Affairs at this time that the with-
drawal detes back to the temporary withdrawgl by the Cummissioner of the
General Land Office of December 8, 1859, which was in the following words:

GENERAYL LAwp OFFIOR,
. December 8, 18569,

Samugy, C. STAMBAVGH, .
Burveyor General, Salt Leke City, Utah, .

Sz : Pursuant to request, per letter of the 28th ulte., from the Commissioner
of Indian Affairs, you are hereby instructed to reserve for Indlan purposes
the two traets of land described and indicated by the pink shade on the,
inclosed map of Utah, , .

Fivst, “A tract of the northwesliern portion of the valley of the Truckee
River, including *Pyramid Lake”’” 'This tract is triangular shaped and its
greatest length is about 53 miles and its greatest width 20 miles,

Second. “A tract in the northegstern part of the valley of Walkers Rlver,
including ‘ Walkers Lake,” 'This is an oblong tract, its greatest length about
0% miles, its width at the south end 15 miles, at its north end 8 imfles, .

You will make such annotations upon the corrected map of the Utsh survey-
ing distriet as will show the réservations in such a manner that hercafter
when surveying operations reach the localitles the township lines may be ex-
tended over the tracts and such connectlons therewith made as will ghow
in the township plats and archives of the surveyor general's office the extent
and purpose, with the date of reservation. You will please acknowledge re-
celpt of these Instructions.

Respectfully,
8. A, SBuir, Commissioner,

It is claimed that because of the withdrawal of the land that there was algo
an implled reservation of the water and that that implied reservation was
the words * Indian purposes” even though words are not found in the Execu-
tive order creating the reservation,

Let us attempt to interpret the words * Indlan purposes” from the light of
the record. The reservation contatned about 500 square miles of 320,000
acres, a roval domatn for GO) Indians, Possibly one-half of this area was
lake. It is a fact that this lnke contained. and does contain, great quantities-
of edible fish, and that great numbers of food birds make their homes on
resth‘xig places in the vicinity., Antelope, deer, bear, and rabblis were’
abundant, :

The Indlan in the years 1880, and for yenrs after, was a savage nomad, at:
war against the whites, or suspleious of the whites, The principal thought
in the minds of the Government agents at that time was, undoubtedly, the’
segregation of the Indian into localities where he could contentedly hunt aund
fish and cease to be a menace to civilization, Irrigntion of land for the rais.
ing of crops was not contemplated, .

There was no question of the extingnishment of the land title of the
Indian, The Indian never possessed a title to any of the land, '

'I‘Iml'el was, and 15, no question of a treaty between the United States and
the Indian,

A perusal of numerous reports made hy agents of the Burenu of Indian
Affoirs in regurd to the Indian reservatlon in Nevada, dircloses the faet that
those ngents in the early days did not even suspect that the waters of the’
gtreams flowing through these reservations might be used by the Indlamns to
rafse cultivated crops. Much less did they suppose that the Federal Govern-
ment had a sovereign right to those waters, and eould reserve them for the
future use of the Indian. They had no reason to suppose that such might

be the case, .
81887—26—2
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From page 21, Report of the Commissioner of Indian Affuirs, 1801, we quote :

* No other hope of adeguate remedy for the state of Indian affalrs in this
country presents ftself than the vigorous resuseitatlon of the regervation sys.
tem, in the light of such improvements as experience has suggested. One of
thess appenrs to be the recognition of cattle husbandry as « means of sub.
sistence for the Indian, equal in importance with the tmage of the poll. In
the comparatively rainless countrles west of meridian 100° agriculture must
ever be ecomducted under civcumnstunces of disadvantage and risk as compared
with reglons where rains are frequeat or perfodical, To furnish the Indian,
who ls unturally far more of a herdsman than a cultivator, with a source of
rellance in those not unfrequent seasons when crops almost wholly fall, is
to do for him ohe of the greatust possible benefits, since it elosely asshnilates
the provistons made in his hohalf by nature herself ages hofore the appear-
ance of the white man upon the.Gontinent.” ) »

No mgntion there of a possible artificial watering, of crops by irrigation.

Let us vefer to Document No, 40 of the same report, by James W. Nye,
Nevada tepritorial governor, and ex officlo superintendent of Indian affairs
in the territory of Nevada, dated August 14, 1861

“ On the 20th of July I started in compuny with Mr. Waszon and the other
employees 4n that department for the two reservationus, one on the Walker
River, and the other on the Truckee River. Colonel Rlake kindly tendered
me an escort of dragoun to aceompany us to the Walker River reservation
* & * The chief, Oilerkemo, held the tulk, which was in substance as
follows: ‘I told them that the great captaln, the President of the United
ftntes, had sent me to hold a talk with them, 1 told hin that a government

. had been formed over tbis territory, to govern by the same laws the white
settlfrs‘ut;d t‘h.e" Indian. He voplled that he was pleased with such govern-
men :

Wao quote from Document No. 4034 by the same author dated July 19, 1861,

“1In order to secure permanent peace with the several tribes (Pah-Utes),
I am quite satisfted that some definite line of policy must be puraued. Several
have been suggested, but the one most advantageous to the Government and to
the Indians, as it appears to me, i8 this: They are by nuture herdsmen, and
well adapted to that pursait, nnd learn with great facility to perform all the
necessary care to the successful breeding of cattle, which must form the great
staple of their living and snpport.

“f also recommend that they be furnished some agricultural fmplements
* e = T have not the fullest confidence in the snccess of the effort, for the
reason that the seaspn is 8o short that the best kind of culture can produce
but feww products, and those of an inferior quallty.”

We quote from the sanie document, by Warren Wasson, acting Indian agent,
dated July 13, 1861

“Pwo reservations have been made by the department of lands for the use
of the Indians * * * the other is on the Walker River, including the like
of the same * * * I trust you will perceive the importance of contihuing
these reservations, so necessury to the subsistence of the Indians. They are
the naturnl homes of the Indiany, and abound in fish and gime, roots and
gseeds, their enstomary fond * % * The two reservations do not contain more
than 10,000 acres of arable land.” :

From the Report on the Condition of the Indian Tribes, 1867, page 514, by
:‘l’i Iafgﬁlgermott, Hetitenant colonel, 8econd California Cavalry, dated September

“Tast year twenty-five thousand ($25,000) dollars were appropriated for
the purpose of cultivating the Truckee and Walker River Reservey, The money
has disnppoared, and not one pound of anything is being ralsed on cither
resorve for the Indlang * « &2 : .

Anqd from page B14 et seq,, from the sworn statement of Xranklin Camp-
hell, dated September 11, 1865: ‘

“1 reside at Walker River Reservation, and have reslded there oft and on
since 1st of April, 1802, until October, 1863 : then from October 1, 1864, up to
the present time, * * * I have been acling agent most of the thne, * * *
The Walker River Reservation is about 60 miles loug by 12 miles wide, in-
cluding Walker Lnke, which takes up probubly one-third of the reservation. -
Y should think on the reservation there are about four thousand (4,000) acres
of arableland. * * * There Is no fenecing, only corrals, small and insignif-
cant. There has been no cultivation on the reservation. At present there are
about (00 to 600 Indians on the reservation, lving in thelr wyual wild way

00318 PLEAB00030942
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by hunting, fishing, and gatherlng seeds, * * * The Indians catch in Walker

Lake and River annually from 150 to 200 tons of fish, T should think, und they

gather seed from bunch grass. * * * Land must be cultivated and planted.
¢ & » There bave been purchased for the Walker River Reservatton, or brought
to it for use, a spade, A hoe, n few scythes, rakes, and forks, the latter for
haying purposes in cutting and gathering the grasses that grow spontaneous
and wild upon the reserve.”

and from the statement of Second Licut, Justin Edwards, Conpany F, First
Battatlon Nevada Cavalry, Vols, page 516:

“ [ have heen stationetl during the time from May 24, 1865, to August 10,
following at Walker River Reservation, of Nevada * *  * The Indians are
cultivating no ground: no white men are cultivating ground for them, * ¢ *
they are living In their nsunl wild way; * * ¢ and they hunt, gather
griass seeds, ete, Al the Government bufldings ave n smnll house and stable.””

From the Report of the Commissiones of Indinn Affairs, dated October 81,
1870, and especinlly from Document No. 20, by H, Douglay, Superlntendent of
Indian Affairs:

“There ave two veservations * * ¢ The fisheries at the mouth of the
rivers are excellent and of Immense value ag souvces of subdistence ¢ * 8,
Previous to my assumption * * * nothing whatever had heen done to ile.
velop the agricultural resources of these reservations. X hud found the arable
nnd lying waste, without any evidence of an attempt to cultivate it, I would
hve commenced agrleultural tmprovements on the Walker River Reserva-
tiong two months ago * ¢ * but I did not wish to contract debts without
the funds to pay them * * *  'Phat these reserves have mot heen valna-
Ple * ®* * ig owing to officinl neglect and maladminlstration * * *"..
and from Document No, 80 by the same author dated May 81, 1870:

* 'Phere are ahout 1,200 acres of nrable Innd ¢ * *. 1 will try and open
an ferigating diteh * * *  The main difficulty * * * {8 their lack of

tribal organization % * v
Iat us qguote from the letter of Marah Winnemucea, daughter of Winne-

mucen, Chief of all the Pah-Utes, heing 8 pirt of Document No, 31, of the

Renort of the Commissioner of Indinn Affairs of 1870-71, the letter being
dated April 4, 1870:

“ 8o far ax thelr knowledge of agriculture extends, they (the Pah-Utes)
are guife jgnovant, ns they have never had the opportunity of learning.”

ADJUDICATED WATER RIGIITR OF WALKER HIVER BASIN

A sult entitled, Pacifie Livestock Company 44 Thomas B, Rickey, et al,
was instituted in the Unijted Stntes District Court for the District of Nevida
in 1002, which terminnted In what iz now commonly known as Decree No,
781 of that court, having heen finikhed March 22, 1919, consruming a period
of ‘some 17 years and entailing an enormous expense. This decree fixed nnd
determined the water rights for 83,613.38 acres involving 1,162.6 cuble feet
of water per second; 57,781 acves are within the . Walker River Irvigation
District and the State of Nevada, 28,82085 acres are in Calltornin, The
right to the wse of water for some 15,000 of 16,000 acres of land in California
were not determined at that time, nor since. The Government of the Unlfed
States was fully Informed of the progress of this suit, and was vequerted
to enter and have its rights determmined, The Government did submit. proofs,
which are embraced within the findings of fact in snid decree, which are
commonly knowa as the Thartell findings, but did not sign the stipulation,
nor were 1ts rights adjudicated,

Those finds of fuef, with the number of acres irvigated, the amount of
water and the dates of priority are as follows:

1868¢ 4.70 cubie feet of water per second for 385,95 acres.

1873 3,55 enbic feet of water per second for 205.8 acron,

1875: 6.15 cuble feet of water per second for [712.8 acres,

1888: 7.50 cuble feet of water per second for 6252 ncres,

1886 1.08 cubie feet of wator per second for 84,8 acres.

Bince that time virlous superintendent’s of the veserviation hiave mude
application to the State of Nevada for the right to approprinte water for
the lands of the reservation, In every instance hut one, some one in suthority
at Washington had compelled the withdrawal of the applleation. In that
solitary instance the application was perfected and a permit was granted by

the State of Nevada for the use of 0,32 cubie feet of WIItEl".pex‘ gecond for.

the irrigation of 32 neves of land with a priovity of 1908,
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THE WALKER RIVERS

The East and West Walker Rivers have their source in the Slerra Nevada
Mountains in Mona County, Callf,, at a general elevation of 10,000 to 13.000
feét above sen level, The West Walker River runs through these mountains
for 80 mites until it reaches Antelope Valley, where are 16,000 acres of irrl-
gated land and 15,000 acres of irrigable land, This valley has an average
clavation of 5,000 feet, 1In the lower end of this valley is Tapaz Lake Reser-
voir, with a capacity of 50,000 acrefeet. The lower end of this valley is
constructed by mountaing to a narrow canyon, through which the river flows
to Smith Valley, which has an irrigated area of 15,000 acres capable of
oexpansion to 40,000 ncres. The valley has an avernge elavation of 4800 foet.
The lower end of this valley is algo constructed by mountains to a narrow
gorge, through which the river dows to Mason Valley, where it convergen
with the Hast Walker River. i .

" Past Walker River nrises immediately east of the West Walker River in
the saineé high mountaln and ig formed by the convergenve of seven ereeks in
Bridgeport Valley in Mono County, Calif. This valley has un average eleva-
tion of 6,000 feet, and contains about 21,000 acres of Irrigated iand, which is
all that can be economfcally frrigated, Dridgeport Reservolr iz in the lower
end of this valley and has a capacity of 42,000 ncre feet. The viver then
flows {hrowgh & narrow gorge, widening ut times fo 134 or 2 miles for ahout
50 miles Along this long narrow valley are alwut 5,000 acres of jrrigated
taud which may be Increased to 18,000 acres,

. As before noted, the tweo rivers converge in Mason Valley, and form the
Walker River. Mason Valley has an average elevation of 4,400 feet. is 28
mles tong, with an average width of about ¢ miles, It has 82,000 acres of
frrigated 19nd capable of expansion to 50,000 acres.

Loavinig Mason Valley the river flows through u long narsow valley for 20
miles (o the main part of the Walker River Reservation and finally empties
into Walker Lake, which has no outlet.

It i+ reported that the Indiaus have 1,635 acres of lund actuelly under
cultivation at this time, although the findings of fact heretofore referred to
gives a right for 1,905,505 acres of varlous priorities.

WATER BUPPLY

The average water supply measured at Coleville on the West Walker and
st the Nevada-Californta State lMne is 300,000 acre-feet per yvear, though this
sonmietimes falls as low as 100,000 acrefeet, and frequently rices to 500,000
acrefeet or éven more. _ . ‘

The only dependable water supply comes from the snows upon the mountains
of an elevation of 8500 feet or greater. Naturally these snows are sltow in
melting and no great run-off Is expected until after the middie of May of each
year, at which time the higher snows begin te melt rapldly and so continue

until after the simmer solstice; The flow of the rivers then rapidly diminish .

until the middle of July or the first of August in ordinary years, when the
river changes from a raging torrent to a trickling stream.pricticatly negligible
a8 an irrigation supply.

The adequacy of the water supply depends upon the method of use. Of a
certainty tue natural flow of the rivers does uot furnish & dependable season's
supply for the irrigationn of more than & very. smull acreage, The graphie
curves of the natural flow of the rivers show that the flow drops to & minimum

on or about Juiy 18 or August 1 fu the average vear. Many years that supply, -

{f there woere no intervening irrigation, would not ieach the Walker River
Reservation. Xowever, the white citizens have, in the years, built up an irrl-
gation system that furnishes a dependable return flow that increnses the
water supply in the late frrigation season. This retnrn flow does not appear
once, but many times, ¥nch valley furnishes an independent return flow for
ase in the valley below. So that the actual available water supply 1s greater
than the nominal rated sapply. amd this actual supply wilt increase in direct
proportion to the increase in the aren of the irrigated lands, In adadition to
that, the Whalker River irrigation distrlet has bullt two reservoirs with a
capneity of $2,000 acre-feet to further conserve the water, These resorvolirs,
hawever, are 65 to 75 miles ahove the reservation and can not conserve the
winter flow below those points, An average of 80 acre-feet per day is now,
and has been slnce Beptember 15 last, wasting past the reservoir and forever

lost. i
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WATER RIGHTS

The theory of the right to the use of the public waters has been developed
through necessity and is the vesult of * local customs, laws, asnd decisions of
the courts.” The fundamental bosls being the loeal customs, In the earller
times the theoty of riparian rights was adopted from the old English common
law upon the supposition that that law or theory would meet the public neces-
gity in the premises. This, however, was found not to it the condltions n the
westorn irrigation States, and through the * local customs, nws, and decisions
of the courts” has been mudificd to make the right to the ure of the publie
water acerue through the appHeation of water to beneficial nse. The first in
time being first in right. ‘

Euch of the westérn Irrigation States had discarded, or is dizcarding, the
theory or law or riparianism, and has adopted by statute the law of bene-
ficial use; in fact, one of the States has adopted that theory by constitutional
provision, which was approved by Congress, Article VIII, section 1, consti-
tution of Wyoming. That State and Congress evidently having fn mingd the
;ﬂnlth amendment to the Constitution of the United States, which reads as

'ollows; ’

“"Phe enumeration in the Constitution of certain rights shall not be construed
to deny or disparage others retained by the people.”

And also the tenth amendment, reading:

“7Phe powers hot delegated to the United States by the Constitutfon nor
%;lxl'omhitela g)y it to the States are reserved to the States respectively or to

e people,’ ,

The land owners are mot interlopers upon the rights of Federal Govern.
ment: they are not trespassers upon the property rights of the Indians. They
have proceeded in entire good faith in acquiring the ownership of land and
rights. Their faith in the Constitution and statuter of the United States and
of thelr own State has never wavered and does not now waver; they specifl-
cally pin their faith upon the following:

The nct of July 26, 1868, section 2339, Revised Statutes of the United States,
provided: * Whenever by priority of possession, rights to the use of water
for mining, agricnltural, manufacturing, or other purposes have vested and
acerued, and the sume ave recpgnized and acknowledxdd by the local customs,
laws, and decisions of the courts, the possessors and owners of such vested
rights shall be maintained and protected in the same.”
and the act of March 8, 1877, the so-called * Desert land act,” proyides: “It
shall be lawful * * * to file o declaration * * ¢ that he intends to
reclaim a tract of desert land * * * by condneting water upon the same
= & ¢ propided, however, That the right to the use of water by the porson
so confucting the same * * * shall depend upon hona fide prior appro-
pristion; and such right shall not exceed the amount actually approprinted
and necessarily used for the purpose of irrigntion and reclamation; and
all surplus over and above such actual appropriation and nse, together with
the water of all lakes, rivets, and other sources of water supply upon the
public lands and not navigable, shall remaln and be hold freo for the appro-
priation and wuse of tha publio for irrigation, mining, and manufacturing pur-
poses sudbjeot to eaisting rights.” .

“ By this act Congress recognized and assented to the appropriation of water
in contravention of the common law right of lower riparian proprietors to
insist on the continuous flow of the stveam,” (United States v, Rlo Grande
Dam, ete., Co. (1899), 174 U, 8. 690.)

The act of June 17, 1902, the so-called reclamntion act, provides: * Nothing

- in this act shall be construed as affecting or {ntended to aftect or to in any
way Interfere with the laws of any State or Territory relating to the control,
approprintion, use, or distribution of water used in hrrigation, or in any
vested right acanired thereunder, and the Secretary of the Interior, In carry-
ing out the provisions of this act, shall proceed in conformity with such
laws, and nothing herein shnll in any way affect any right of any State or
of the Federal Government or of any land owner, appropriator or user of
water into, or from any interstate stream or the waters thereof: Provided,
That the right to the use of water acquired under the provisions of this act
ghall be appurtenant to the land irrigated, and benefielal use shall he the
basls, the measure, and the mit of right.” ’
. The principle contained in the local customs, law, and decisions of courts in
Nevada have always been that the public waters are subject to appropriation
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and use and that “beacficin) use shndl e the bisis, the measure, il the
lmit of the right.”

_ Not only have the people relled upon Unlted Stutes statutes. in neguiving
thefr lapd and water rights, but they have nlio relied upon the yules and
regulutions of the United Statey Land Offive and reports of the Inlinu

-Bureau.

. In comwenting upon the net of 1804 the Commdsisoner of the Gehweral Lauil
Office, in his report to the Sevretary, diited October 27, 1870, suys:

.+ It recognizes and preserves such pgusessory clufms us nve valid and effee-
tive under local regulationy, but does not cveate thew. It substantinlly etw-
bodles # stipulution fhat the genernl Government, in disposing of the publie
domaiin, will proceed in such a manier fs to protect such slghts of possession
_to the saite ay cleimnnts may be entitled to nnder such Joenl customy or luws

at the time of sule by the Unlted Stutes,”
Also let us quote seetion 26 of Clrewlur No. 474 of the Uenernl Lund Offlee,

1016

W It fy a wellsettled principle of law In all the Ntates in which the desert-
laud ncts ure operative that actuat applieation to 1 benefletnd use of water
approprinted from public streams mensures the extent of the vight to the
water ¢ * & ,

Haus the Land Office been weong all thess years practiciug this raly, or shall
thut rule be reversed, aud the new rule of the Bureau of Indian Affulrs be-
.adopted? Are the bureaus 1n the Department of the Interior each to muke
its own rule, and are esch of those rules to he defended by the Depnrtuient
of Justice? ‘'fhe popular conception of the functlous of the Depurtment of
Justice i contnined in the word -Justlery, but cuues, such as thix, ’sg¢em to
necessitate u change in nomencliture to the Departiuent of Persccution,

The defendunts in this aise nre looking only- for justlee. Justlee a8 be-
tween. masn and mai,  We convede that the lands of the reservition have
water rights, We only ask that those rights shall be mensured by the same
rule as the rights of the lands of the white man, :

Handrods of desertland entrles have been made in thiy bavin in the past
.years, and patents bwued therefor, Hhuulreds are now pending. In every
case the entryman was requived to. show proof of a sufticlent water right
acquired unier State laws, and not enly a right, but an actudl water supply.
The sworh word of the entryman wan not sniliclent, but check was made by
agents of the land office, - O '

The water supply of the district, and its plans of devetopment were mmde
_the special study of a specinl agent of the General Land oOfilee, and the Com-
missloner of the General Laid Office hng approved the sapply as ndeguate
for the pending desert:dand appllcations, v

Now comes the Bureau of Indian Affairs, supported by the Departument of
Justice, claiming the General Land Ofitce way Wrong; that the States do not
ovn or control the watirs of the public innavigable stroams, That the water
rights heretofore ncquired by thoxe desert-lund entries are of no value, That
théy shall be lald waste and revert to the desert, without a chance to the
owner thereof to acquire snother entry elsewhere, "Phough, why should he
‘make another attempt? His fadth is the promises of the Goverument is lont,
If the Government made one false promise. it probubly would ke unother,
 Bhould the Goveinment, through thix suit, be stecesstul in estaublishing
the theory that u Government agent can, by a4 mere mental procesy, amd yenrs
aftor the compietion of the busic fiet or net, deprive the citizen of his vested
property, the lbor of years, and the reiult of the sweat of his brow, the
worth of any irilguted of irvigable lmid in the arld Weat Is precariony, and
the well-helng of the Weut in general Is in jeopardy. .

a No one cliims that the verbinge of the documenis resorving this land for
Indinn purposes; or cretting the resetvation made any reference to water,
It iy merely cluimed that since the lunds were roserved, and that the Indlans
now need water, ergo! the water is not reserved. On the other hand we quote
the following extract from annunl report of the Department of the Interior
for the yenyr 1000, puge 144,
~uOn July 22, 1005, J. R. Meskimous, superintendent of {rrigation, was
assigned to duty on the Walkei River Reservation for the purpuse of surveying
and planning & system of irrigution on the surveyed lands sufficlent to make
allotments to the Indinns, He was divected to make a survey and prepare
maps showing all the irrigation ditches thut have been constructed on the
reservation and the land covered, thiereby, giving the acreage, section, towuship,
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and range, and the number of Indiuns who can be alloted 20 snores: euch,
Then he 1 to estimate the gquantity of additional Innd which must be brought
under irvigation in ordev to jlve 20 acrey to every remaining Indun—man,
woman. or ¢hild~—and to determine by surveys the lines of the ditches to he
extended and constraeted for that purpose. Full lnstructions were given him

Indians."”

We enll attention particulurly to the laut sentence. '

ANl theso laws, ordery, and reports only go to show that the Federal Goverh-
ment hus, specifically, by word and net, ncknowledged the ownership of the
publie water to he in the States, that its citizons in the Walker River Baslin
are not trespassers upon the rights of the Goverament or its wards, tho In-
dians, hut have heen entirely within their rights In applying the waters of
the Walker River to beneficial use, e to ’

It may be asked, * What has this to do with a proposed appropriation to
bulld u reservolr for the Puh-Ute Indlans?” It has thix: The Bureau of
Indinn Affairs disvegards the laws enacted by Congress and the lawa of the
State, and relies upon a theory to gain for the Indiuns a prior right, That
theory 18 evolved from the se.culled Winters ¢age, We claim that there 18 no
parallelism between that case uand this, and we must fight that theory te the
death it Invoked agninst us, :

- However, there i< a cure for the mulady, That cure is the bullding of a
storage aud vegulative reservolr for the hencfit of the Indinng, A reservolr
whiteh .will conserve the winter run-off and the penk of the smmmer flood,

Phere is now, and there {8 practinally every year, enough water wasted into
Walker Lake to tully irrigate all the irrigable hind in the reservation, If the
theory of the Indian Buresu is correct, that the mental or implied reservation

“of water for fhe reservation ix corvect, and the water of the rivers must be

dllowed to flow unimpoded to the rveservation, the ranches nhove arve practl-

" eally roined, The water can then he used bt once;, while under present eondi.

tions the water can be nsed over and over again,
We refterate that we do not deny that the Walker River Reservation has a

_right to the use of water for levigation purposes, We do deny the kiond of

right.
There I8 water enough, bolh for the Indian and the white, but the wnter

must be congerved, There muai be no waste, :
We respectfully urge the passage of Senate bill 28286,

Respectfully subimitted.
Harry O. Dukus,

Reoretery Walker River Irvigation Distriot,

Approved:
J, I, WILson, )
President Walker River Irrvigation District,

¥, W, SiarsoN,
Director Walker River Irvigation Disiriet.
QE0. PABKER,
Dirveetor Walker River 1rrigation District, .

The Caamman. Let me ask you here, Mr. Dukes, briefly, how do
you propose to use the aptproprintion called for in Senate bill 2826,
and what is the necessity for it? '

Mr, Drxes. Briefly it is this: The Walker River Irrigation Dis-
trict is at the lower end of Walker River; and Walker River is a
summer torrential stream, in that it is fed by melting snows. These
snows melt on the high mountains in the heat of summer. Tmine-
diately after the middle of summer the water supply decrenses, be-
cnuse it gets colder, and after the latter part of the summer from
the natural flow there is no water to grow crops.

The Cuamman, Pardon me, do yon mean crops on the Indian
reservation, or on lands above the Indian reservation?

Mr. Dukes, Either one, sir. The condition is the same whether
you talk about the reservation, or above, except below, being lower,
perhaps in drought ceases sooner than otherwise. And in our. case
we have various valieys which, being irvigated, return the waters
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to the stream. The contention of the Bureau of Indian Affairs is
that the Indians must have a prior right to the natural flow of the
. viver, running their water past our lands, and the water then can
onlgﬁ. used once, ' :
nator Jones of Washington. Mr, Dukes, let me ask you this:
There has been, I suppose, sufficient water in the stream to irrigate
the private lands that have been reclaimed, and you have done it;
- you have taken this water before the Indians have used it?
-+ Mr. Duges. Yes; for arﬁumept’s sake, . .
. 1 Sgnator Jo;ms of Washington. And you have settled there in
858, you say
. Mr. Dukes. Yes; and from that time on. :
" Senator Jones of Washington. ILet me tell yon of a case like
ours, that I think may possibly help you out, In Yakima we
develaped an irrigation district there, We developed considerable
.irrigation there. Then, there was the Yakima Indian Reservation.,
The settlers went on the land above and took the water out of the
stream before it got to the reservation. They commenced there
along in 1850 as you say your people did in your case, 'They were
xot interfered with by the Government, and finally the white Ypeo‘ple
apgropriated all of the low-water flow of the river. The Yakima
-Indians, a little below, when these cleims were made, had a claim
to half of the water in the river. But the Government had never
.aggorted their claims. They allowed the people to go in and improve
their lands just as you have done only very much more extensively.
But the Indians kept on asserting their rights and finally the Indian
Bureau agsertod the right of the Indians to half of the water in the
Yakima River. But in view of the circumstances, that the Govern-
ment has allowed settlers to go in, we had a proposition here in Con-
ress to purchase out of any money a%)ro}»riate | out of the Treasury,
%600000, what wag equivalent to half of the low-water flow of the
. Yakima River, and turned it over to the Indians. '

Mr. Dukes. Yes, sir. .

Senator JoNes of Washington. Now, it seems to me you are bring-
ing your case almost on all fours with that case.

r. Dukes. .I think so. : '

Senator Paipes, Is not that also true in California, where the
white seople had the. use of water for years, but it is asserted that

.the Indians had the inherent right there, and we recognized that by
_the construction of the Coolidge Dam. And we have a case pending
now in Colorado on the Piney River. '

Senator Snonmuwar, I understand this bill contemplates an ap-
g{riation which would cost the Government much ﬁss than the
akima proposition? _ A

_Senator. Jones of Washington. Yes; it is a much lesger proposition.
" The Cxammax, Do you not contemplate by, the use of this money
the construction of a dam to hold the water back so that it will regu-
late the flow of the river so as to have sufficient flow for the white
settlers and the Indians? ’ :

Mr, Dukes, The white settlers can take care of themselves. We
have built two reservoirs. We only ask the Government, to take
care of the Indians bw}xe construction of the dam. . :

" Senator Jones of Washington, I think that is your strong case,
if you confine yourself to that. - . ,
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Mr. Dukes. I am satisfied it is with this committee, but not with
the Department of Justice.
Senator Sworrnipce. The Government has bronght an action in
the district court of Nevada? '
Mr, Dukes. Yes, sir, ,
Senator Jones of Washington, If Congress would make an ap- ™
propriation I have no doubt the Indians would be taken caré of.
"Senator Puirrs. In the Piney River case, Congress made an ap-
- propriation, and we have succeeded in having these matters delayed
until it can all be determined with a view to establishing sufficient
water for both the white settlers and the Indians, .
Senator JoNes of Washington, It seems to me this matter might
be compromised between the district and the Indian Department
if Congress made an appropriation,
Mr, Duxes. We came to Washington with the spirit of com-
promise. We are not taking =ll the water. _
Senator Suorrripee. Mr. Dukes has made a very interesting
statement. o
Senator Joxes of Washington, The statement made in .there
attracted my attention, and I thought the statement with reference
to our proposition might be helpful to them.
- Mr, Duxes, We are very glad to have it.
There is and has been no treaty between the United States and
these Indians. I might say that the case upon which the Department
of Justice relies is the so-called Winters case, in Montana. In that
case there positively was a treaty, and I understand a reservation
' of water to the Indians, In this case there is no treaty.
In our former suit referred to, the Government did present proofs,
which were cmbraced within tine,ﬁndings of fact in said decree,
but did not sign the stipulation, nor were its rights adjudicated.
‘The priorities were from 1868 to 1886 a showing of a total amount
of water for 1,000 acres. c
Senator Goopine. For the Indians?
Mr. Doxes. For the Indians.
mgg?abor Gooping. They were in the case then? I'mean, & party
i ' -
Mr. Dukes. Technically I believe they were not a party, slthough
they submitted facts and findings of fact were made, but those
findings of fact were not embraced in the final decree,
Senator Goopinag, That water was adjudicated for.all land under
cultivation at that time that the Indians had? ,
Mr; Duxses, Yes; the number of acres is given in my statement.
Senator WarsH, Let me inquire, were they made individual de-
fendants, in their individual rights? = - ‘
- Mr. Dukzs. No, sirj as a reservation.
Senator Warsu, In total? ‘
Mir. DogEs. In total; yes, sir, .
Senator Warsi. You say neither the Government nor the Indians
were parties? i
Mr. Duxes, They were asked to become parties.
Senator Wavrsn. Both of them? :
Mr. Dures, Yes. They were particularly asked to participate.
They submitted proof and findings of fact were made, but they
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wmitf no further with it, so they are not embraced in the decree
itse 1] ’
. Senator Warsi. Let me understand now, we understand that the
Government is appenling to the doctrine in the Winters caset
Mr, Dukes. Yes, sir,
.. :%mtp,r Warsi, In behalf of the Indians herein sned?
. Dukes. Yes, sir. AP ,
. Senator Warsis. And you are contesting that case and insisting
that the doctrine of the Winters case does not apply by reason
‘ of these facts and circumstances? :
. Mr. Duxkes. Yes; the total facts and circumstances,
. Senator Warsn., We could not here determine it, whether that
is right or not. v ‘ A

Mr. Duxss. Oh, no.

Senator Prrratan. Pardon me. There is still another reason for it;
that is, the justification for the Government itself to build this
retaining dim at a cost of $175,000, which would avoid all this.
Just one other thing: You may bring it out yourself, but 1 want
to say this—that while it was said in that suit that there was prac-
tically 1,900 acres that they had cultivated and had used the waters
and had priority for it, there was no decrce for it, and at the pres-
ent time there is very little move land there under cultivation.

Mr. Doxes, There is not that much, - :
. Senator Prrestan. As a matter of fact, as to the 1,900 acres—I
“have ridden over it many times, and there is not half of it under
cultivation. But they are now claiming in that suit water for 11,000
acres, 9,000 acres of which have never been under cultivation, and
‘there is nobody to cultivate it, and they are even discussing adver-
tising some of this land, the allotment rights of Indians, for sale
to anybody that will come in and buy, the water right necessar,
for irrigation. Now, the 1,900 acres would not give anybody mue
trouble, but if they advertise this extra 9,000 acres and find buyers
for it, and people come in there, it will practically ruin these white
settlers who have spent their money and built this reservoir and .
issupd bonds.and have their property there. .

Senator Warsu. This bill would not settle the matter as to who
has a right there,

Senator Pirraran. No.

Senator Wassu, So far as this appropriation is eoncerned, it
would not settle anything at all. o

Senator Prrran. It would settle.the important cause of com-
plaint. It would give the Indians sufficient water. :

Senator Gooprna, If they had an available water supply from this
dam for these people, that would settle it. T

Senator Warsn, I think they wonld go on with the lawsuit just
the same, : o

Representative Aren1z, Senator, the district is willing to stipu.
late to let enough water go down to sapply the needs of the Indians
for the oontem;})‘lated acreage on the reservation, The Government
does not want that. _ ‘

Senator Warsx. That is the point 1 am making, if this money j«
appropriated and expendéd the lawsuit would go on just the same
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Mr. Dukes, The practical situation would be cured, and the
Indians would have a dependable water supply whether or not they

bad a legal water right, oo )
Senator Ovmir, There is a sevond section in this bill which pro-

vides {reading] : : .

That upon the passuge of this act, all proceedings, legal or otherwise, on
the part of the Federal Government affectiniy the vights of water users of the
Walker River in the Stato of Nevadu shall forthwith cease and determine

'The bill was just a skeleton, Senntor, to bring the matter before
the committee,

Senator Warss, That would mean simply this: That the com-
mittee on conference would take the matter out of the hands of the
courts, The argument of the departinent as I.understand being that
the Indians own this water vight now and the courts would take
it away from them, provided the Indians owned it. 1 should think
that the facts referred to here might clearly distinguish this case
from the Winters case, : :

Senator Suorrrmar. I think so.

Senator Warsu. And probably could not be made applicable, but
that is neither here nor there, But if the department is correct
these Indians are entitled to water suflicient to irrigate 11,00 acres,
and if we adopt this we would deprive them of that right and ~on-
fine them to water sufficient for 2,000 acres, or lesy. '

Senntor Prresan. I will say this, that the settlers who are inter-
ested in this matter made a very serious effort, both before the
Department of the Interidr and the Department of Justice to have
this question segregated in the form of two causes of actions so
that they might move to strike one cause of action and thus carry
the main question to the Supreme Court rapidly for settlement; so
that instead of involving this whole matter in litigrtion for years,
that the legal question might first be settled. And they have never
been able to get the Department of Justice to agree to it.

Senator Warsu, Would not this be the effect of this legislation,

Senator: We appropriate this money for the construction of this -

dam, and- let-us assume now that the Supreme Court sustains the
contention that the Indians are entitled to sufficient water for irri-
gating 10,000 ncres, and then they advertise nnd sell the land,
with sufficient water rights for 10,000 acres, and the new men come
in there and they avail themselves of this right, and then your set-
tlers get nothingf .
Senator Prrrman. I do not think there is any doubt about it
unless sich dam impounds enough water for the 10,000 acres, and

I think Senator Oddie in drawing this bill thought of that. But
.these gentlemen are going out West, and this may come up in this

form or in the form of a compromise, which the department has a
right to make. It has not a right to give away, but it has a vight
to compronuse. ,

Senator Wavrsu. Certainly. :

Senator Prrrman, As the department has a right to compromise,

and these §ventlemen have come here at great expense, we thought

we would like to have their contention made a matter of record
before the committee. , _
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Senstor Warsu, Touching the matter of settlement, if I muy
judge from my own experience, the department set up the claim in
the Winters case, as suggested, that the Indiens absolutely owned
the water from those streams not only for their own use, but might
sell the water, the same as any other possession, the same as they
might sell a horse, But that doctrine was not accepted by the Cir-
cuit Court of Appeals in the Winters case, in which that conrt held.
that" the Indians’ was a' prior appropriation and that the re-
mainder of the water over and above what they needed was subject
to appropriation. Accordingly, the Indians on the Blakfeet Reser-
vation obtained prior ri%ats to-the water flowing over that reserva-
tion, but there is a vast field or area where the water is being used,
being sufficient not only for the Indians, but also a large area out-
side. And thoy established. irrigation ditches to the east to use the
surplus water over and above the priority of the Indians. And we
passed a hill authorizing the Secretary to settle and determine the
amount of the priority to the Indians. And the priority is estab-
lished at a perfectly absurd amount, so that the projected irrigation
project to the east is up in the air. And will you not be in the same
situation heref - .

Senator Prreman. I do not know. I should continue to hope,
Senator, that there may come a time when some of the departments
may feel they have exactly the same interest in the whites as they

_have in the Indisns. ’ o '

" Seunator Warsn. I mizht. say in that connection, the matter was
taken up with Secretary T’ayne, and it was agreed that the Indians
have priority tothe extent of 160,000 acres, but the new administra-
tion came in and the new administration felt that some legislation
‘was necessary, so we enacted the law of which I spoke, giving the
Secretary the specific authority to make the adjustment. And the
new administration wants to give the Indians priority to 284,000
aerest as against 160,000 acres determined upon by the other admin-
istration. : .

' Senator Kenprick, Did I understand you to say that the court
held -in that cese that the _griority attached to the land, some of
which was not then reclaimed? = - ‘

Senator WaLss. Yes, indeed, - o

Mr. Duxes. We are not fighting the right of the Indians to water.
There is plen.y of water both for us and for the Indians. It is a
mere question of regulation. We are, however, fighting the techni-
cal right of 1859 priority because that would place the Indian in a

rior place to all of us, and his geographicel situation being et the
ower end of the stream the court could compel us to pass all
‘the water past our lands and on to him. And in that way there
would be a wastage of water. There is now a great wastage of water
although we have built a resorvoir on each strenm and are saving all
the water we can. But these reservoirs are situated one 80 miles and
one 100 miles above the reservation, and there'is a return flow of

. water all through the wintei season. There is also a surplus flow
through the flood séason during July, so it is not & question of the
amount of water; it i¢ a ticlinical right we are fighting, and the
building of this reservoir will cure all that situation practically.

1

Ty,
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"The Cramman, Well, will the building of this reservoir, if con-
structed as proposed, supply sufficient water to the Indians and to
the white settlers?

Mr. Dukss. It will supply none of the white settlors.

'The CuammMan. I understand, You say there is sufficient water
in the water, if regulated ? .

Mr. Duxes, Yes, sir. .

The Cuamman, And it wiii do that very thing for the Indians?

Mr. Duxkes. Yes, sir,

Tlée Caamman, And the settlers will have the water they need
now :

Mr. Duxkes, Yes, sir,

The Cuamyan. And you think it will bring about a settlemont
of the difficulty. between the settlers and the Indians?

Mr, Duxrs. It will so far as they are concerned, excepting thui
technical point. ,

The Cuamuan. How many acre-feet do you expect to imnoundf

Mr. Dukes, That reservoir will impound anywhere from ¢,000
to 10,000 acre-fest, twice each season, according to the plans which
ma, i)e'adopted annually. .

he CarrMaN. Annually? S

Mr, Dokes. No; that would be an actual capacity.

1 The CrarmaN. How many acre-feet do you use there annually?

Mr, Dukes, They probably would use water on only 10,000 acres,
possibly 25,000 to 28,000 acre-feet. Now, there would be & flow that
they eould use—the winter flow would be conserved, which could
be used in the spring. The reservoir would be emptied and filled
again in the flood season, so that they could have actually all the
water they needed.

The Cxamrmay, For 10,000 acres?

Mr. Dukes. Yes; for 10,000 acres. :

The Cuarmtan. And that is all the land that is irrigable owned
by the Indians?

Mr, Dukes, That is sl they cluim. .

Senator Kexprick, Does your committee and those for whom

;on_spenk recognize the right of the Indians to water for these
ands that are irrigated now, the same as those they have irrigated?

Mr. Dukes. We recognize the beneficial use accordinﬁ to priority
to water; yes. But we are willing to go further than that; yes, sir.

Senator Kexvrrick. You are wﬁlin% to grant that they have the
first right to the waters in the stream? :

Mr. Dukes. Yes, sir,  'We would be willing to give them a pro-
portionate share of water, certainly.

-Senator Kenvnrc. And their lands, as T understand you, are be-
low the lands owned and occupied by the settlers?

Mr, Dorgs. Yes sir, .

Senator Kenprick. And very naturally, according to our con-
tention in the upper irrigation States, there wonld be enough of
the return flow to take care of their lands?

- Mr, Drkes. Yew sir. L '
Senator Purrrs. What would be the tg?)roximate location of the

dam, as regards these two sections of lan . :
Mr. Dokes. The dam would be very close below the white set-

tlers, and very close above the Indians.

g,
.
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The CrairsaN. Would it be upon the lands of the Indians?

‘Mr, Dukes, It would be on the lands of the Indians. It might
flood a small avea of land of the whites depending on the height of
the dam.

Senator Kenvrick, And would the diversion of the water if it was
fm[:]m;nded be at an elevation that would completely cover these
anas? .

- Mr, Dukes. Completely irvigate this 11,000 acres: yes, sir.

Representative Arkxvz, If I may say a word there, Senator. The
river.is very low during the winter, and until the middle of May.
Then with the gates down there is sufficient return of water to irri-
gate the lands of the Indians now under cultivation, If this water
is impounded as we propose, the water in the winter, amounting to
about 40 second-feet per day, will be impounded. It will be suffi-
cient for all irrigation needs during the spring season. Then, be-
cause of heavy run-off during May, June, and half of July, it will
again fill up, and durinﬁ the time that it is being filled there is sufli-
ctent opportunity for the Indians to get all the water they want in
addjtion to the amount stored. So you have the storage water in the
winter, the second storage in the flood time, irrigation after flood
time by water stored during flood time, so that the Indians would
have enough water for their needs under this arrangement.

Senator Kenoriek, That is a very clear statement, "I want to ask
a question. Would there be any privately owned lands, or lands
owned by white people, that would divide this equity of water with
the Indians? y ) )

Reopresentative Arextz. There would be no private lands in the
area as contemplated by the constructon of the dam in this bill, none
whatever, The dam would be constructed below the white settiers’
land, above all the Indian land. The major portion of the Indian
land is in the shape of o fan at the head of Walker Lake near the
mouth of Walker River. Extending upstream from this fan-shaped
land to the proposed dam there are about 1,500 acres of tillable land
in o striﬁy a quarter to a half mle wide along the river, so that this
land could be put under cultivation and the return flow then would
be sufficient to’u'rigate a like amount further down. But if you take
the water which the department is asking for now, for 10,000 acres
of land, you would have only one use for that water. The water
would be compellde to pass over the white settlers’ land for a distance
of possibly 550 miles. ‘The water for these white settlers which is
contemplated to be used by the Indians is used in these valleys, and
is then returned to the river in a natural way to be used in the reser-
voir as contemplated by this bill.

Sanator Kuspricx. We from the basin States have every reasén
to ninderstand the practical workings of that principle, and no mat-
ter what subject you attempt to discuss with one of us we always
take as onur text that return flow and start in on it, because we under-
stand so well what it means. ' )

Representative Arexaz, And during the past six weeks I have
been in touch with the Secretary of the Interior, the Commissioner
of Indian Affairs, and the Attorney General, and his assistant, Mr.
Parmenter, and also his assistant, Mr, Dyer, who handlés the water
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- cases, and we have discussed this matter fully, and have gone over
the maps and plats, the land under cultivation and the length of
time the Indinn Innds have been under cultivation, the condition
of the Indian reservation, and the fact that during all these years
there has been so little of it put under cultivation, They have let
the settlers come in all slong t‘xe Walker River above the reservation
and file on this land and occupy the land and use the water. Now
they file this suit. The Attorney General, and Mr. Parmenter, his
assistant, and Secretary Work on request agreed to a conference
at which instead of discussing the legal phases of this matter they
would discuss the facts; they would allow these gentlemen who came
from the irrigation district and their attorneys from California
to come here and discuss facts, and they promised to do that, We
had a conference with the Secvetary of the Interior, in his office.
The Attorney General was present. The Commissioner of Indian
Affairs was present. From the moment the conference began facts
were barred and the discussion, directed by but one official, the
Attorngy General of the United States, held strictly -to points of
law. Any promise made was forgotten. Had I known the discus-
ston at the conference would take this trend I would not have
requested the calling of one.

e gontlemen before this committee to-day, ss well as others
who have returned to Nevada, traveled from Nevada to Washington,
at great expense, with the distinct understanding, as I have stated,
from Attorney General Sargent and Secretary Work that the dis-
cussion at the conference would be confined to facts, so that upon
these facts o settlement of differences, a compromise, could be ar-
ranged on the use of the water of the Walker River, as between
the Indians and white settlers. This would have prevented a long
drawn oub costly law smit. Nothing was accomplished at the .con-
ference, except that my constituents are convinced that the Govern-
ment is adamant in its desire to push the suit with all viﬁor,

Representative Arexaz. And since the conference we have tried
to arrive at n solution of the suit by specifying the three claims of
the Government; to separate them, so that as Senator Pittman has
suggested, the motion to strike could be made and the’ issites of the-
right of the (fovernment in appropriating the land set aside for the
Indians would be brought up. We have been told in so many words
to go and be on our way, If that is not injustice to the white man
I would like to know what it is.

Senator Pmers. I would like to ask a question to get this in my
mind, There has been mention made of 1,9 acres, and 10,000
acres claimed, and 11,000 acres has been mentioned. T would like
to know what the acreage figures are and what the irrigation of
the 1,900 acres is and the 10,000 acres; and whether, if it is 12,000
acres, does that include all of the Indian land that is susceptible
of irrigation from the Walker River?

Mr. Dukes, The answer to that, of course, is n matter of opinion.
‘The reports vary. However, in round numbers, there are 1,800
to 2,000 acres under cultivation; 8,000 acres not cultivated. So
probably the total irvigable area is something less than 10,000 acres,
although the complaint gives 11,000 acres.
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Senator Caxenron. So, if they got the water they are demanding
they could irrigate 11,000 acres annually? ~

Mr. Dukes. Yes, sir.

Senator Cameron. And there is no more irrigable Iand on the
regervation ¢
- Mr. Dukes. That again is 8 matter of opinion. ‘One engineer will
make one estimate, and another another. However, it is likely
11,000 acres is the total. However, by this principle that the Depart-
ment of Justice is trying to put through, there is no reason why
that area could not be extended, as we can see if in the opinion of
the engineers it is feasible to irrigate more land on the shores of
Walker Lake. o '

Sonator Carrron. There are other lands?

Mr. Dokes. There are other lands that can be irrigated, whether
economically or not I do not know. _

Senator Oppre. Will there not be considerably more water than
formerly and also an increased return flow from the new dams just
completed ? : '
* Mr. Dokes, Undoubtedly. Every acre in addition to what we |
have now under irrigation will put more return flow into the river.
That is a sound engineering fact, I believe. _

Senator PrrrMan. What would be the effect on your district if
you were compelled to allow sufficient water to go down there with-
out t%te assistance of the impounding dam, to irrigate that 11,000
acrest -

., Mr. Duges. We believe it would result in an sbandonment of
at least one-third of our project. .

Senator Prirman. And your project is now mortgaged to secure
the bonds? '

Mr. Dores, It is mortgaged to the extent of $918,5007

Senator Prrraan. And that was mortgaged for the purpose of
putting in these reservoirs that you have put in, instead of asking the
Government to do it for you? '

Mr. Duxes. Yes, sir. , ,

Senator Priprs, Why would the letting of this water without im-
pounding to irrigate 11,000 acres farther down the river cause you
to abandon one-third of the 70,000 acres now irrigated? I do not
understand that, ' : :

- Mr. Dukgs. The reason for that is this: If they are given this prior
claim to this water it must be carried through a river bed 65 miles on
one side and 76 miles on the other. And when the low period of the
river arrives there is a tremendous seepage loss in the river. When
we can divert it in the upper river we can use it, and there iy a re-
turn flow to the river, over and over again, so instend of a trans-
mission loss there is an actual increase in the amount of water for
the season %ained through ground storage. '

Senator Kenoricx. It would have to be running all the time? o

Mr. Dures. Yes, sir. o

The Cuatrsax, Have you concluded your statement?

Mr. Dukss. I think I have covered the ground.

The Carmay, If there are no further questions, we will hear Mr.

Wilson, »
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STATEMENT OF J, 1. WILSON, CHAIRMAN OF THE WALKER RIVER
IRRIGATION DISTRICT, YERINGTON, NEV. . : '

Mr. WitsoN, Mr, Chairman and gentlemen of the committee,
my name is J. I. Wilson, president of the Walker River Irrigation
DPistrict. I have been president of the irrigation district ever since
it was established.

I do not know as I can add a great denl to what Mr. Dukes has
already said. We were all together in getting up this statement.

The Cuairman. When was this district organized ? :

Mr. Wisson. In 1920,

'The Cramyax, In 19207

Mr. Wison. In 1919, to be exact, but the bonds were not sold
until 1920. ' ) .

The Cunarnyax. There was a good deal of irrigation practiced
:n the Walker River country by white settlers prior to that time?

Mr. Wiuson. I will state that I am one of the oldest settlers in
the Walker River Basin. My father and mother left Missouri in 1863
bound for California, nnd when they got to the Walker River Basin
their teams were worn out, and they settled on the Walker River,

" At the time we went in there there were only about 15 men in the

valley. My mother was the first white woman to settle in the Walker
Biver Basin, and I have been living there for the last 62 years.

The CuaraaN, Was it an Indian reservation at thut time?

Nir. Winson, Yes, sir. :

"*he Cramsan. When was the veservation set apart by the Gov-
ernment ¢

Mr. WiLson, Well, they had proposed a reservation in 1859, but
as I understand it it was not made a reservation by President Grant
until 1874. ' ' '

The CuairmanN. Now, the district was organized in 1919, Prior
to that time had white settlers been usixyg any considerable portion
of tl%e water to the deteriment of the Indians living on the reserva.
tion
My, Wison, Well, in this way—I do not know that it is a deteri-
ment. Ever since we have been in the country we have had saffi-
cient water up to the 15th of July. After that time the water drops

‘back almost to nothing. In 1864 we had a very dry year and there

was very little irrigation by the settlers. Every 10 or 12 years we
have exceedingly dry years. And during those dry years the river
%'ct»s very low. That is the reason for putting in these reservoirs,
Ve do not have water from the 15th of July, and the people raising
potatoes or other crops have to have water in August and September
to have a full crop. . E
The CuammaN. When did the Indians first complain there was
not enough water for irrigation purposes?
My, Winsox. Well, they complain like the whites, that is, that
there was not enough in the fall of the year,
Senator Prrryran. In other words, there have been years since the
beginning that everybody has becn shor of water in the fall?
Mr. Wirson. 'Fhat is true.
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: ‘The Cuatsman, Would the Indisns have sufficient water for their
purposes if there were no white settlers in the valley?

r. WirsoN, I hardly think they would, because the more irri-
gation there is above the more return there is in the valley. The
return is quite perceptible, You take it where it passes through
the mountains, the rim rock comes up, and when you come to the
lower end you have practically the same amount as at the upper end.

The Cramrman, What is the percentage of retuzn flow, in your
opinion?{ ' .

Mr, Wirson. I should say from 40 to 60 per cent,

Senator Prirman. Let me ask you a question, to make it clear:
Your- district was organized in 1919, :

Mr. Wison. Yes, sir.

Senator Prrrsan. How many acres of land did you have under
cultivation in that valley at the time you organized your district?

_ Mr. Wrsow. I think we had in the neighborhood of 50,000 acres
in Mason Valley, and 20,000 acres in Smith Valley.

Senator Preryan. Well, how many did you have 10 years before
that, would you say$¢ ~
w.Mr. Wison. Well, it had rot increased a great deal during those

ears. : '

Senator Prrraran. That is what I am_getting at. The fact that
you organized your district in 1919 might create the impression
that that is when you began irrigation. _

_ Mr. Wuson, No; for 10 years prior to that time there was very
little increase in irrigation because of the shortage of water.

Senator Pirrman. You had practically the same amount of land
under cnltivation before you organized the district?

. Mr, Wison. Yes, sir. '

Senator Prreasan. And you organized the district for the purpose
-of putting in these storage reservoirs?

Mr. WirsoN. Yes, sir.

Senator Prrryan. And you have put them in?

-Mr, WisonN. Yes, sir, '

Senator Prrrman. Just completed them?

Mr. Wirson. Just completed thera, :

Senator Prrrman. And  with .them in there that will tend to
regnlate the flow of the river?

Mr. Wuson. That will regulate the flow so far as the upstream
is concernied, but we can not take up the return water without
another resérvoir helow, That is the one we want to take care of

the Indians. _
‘The Cramaan. Is that the dam contemplated in this bill 2

Mr. Wison. Yes, sir.

''he Craratan. And in your opinion that would supply water to
irrigate all the Iand that is irvigable and owned by the Indians?

r. Wison, Yes, sir. :

The CHatexan. Any.other questions? .

Senator Oppie. Mr. Wilson, in all these years since the early white
settlers have been in that, valley, has not the Government invited
the white settlers to take up this land under various Federal laws?

Mr. WitsoN. Yes; the Government has invited the settlers. 'The
Indian agents, some of them that have been there, said that it was

|
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better for the white man to be there, that the Indjans didn’t know
anything about farming on their own hook, And they would rather
work for the white men, They always worked for us in the summer
time, and in the harvest, and in the wintertime they chopped wood,
and things like that, :

Senator Prrers, Are you spesking now of the 1,900 acres of land,
or the land where you ave located?

Mr. WiLson, In regard to the Indians workix}g?

Senator Puieps. Noj take this 1,900 acres of land; is that culti-
vated by Indians or white settlers{

Mr. WisoN. That is cultivated by the Indians, under the super-
vision of the Government.

Senator Pruires. What acrenge of land are you cultivating your-
self, Mr. Wilson ¢ '

Mr. Wiwson. Why, I own 700 acres there myself. I own some
lfanl? we bought there in 1863. It has been handed down from my

ather.

Senator Kenorick. I wanted to ask you, Mr. Wilson, if the flow
during the flood times of the streams is dependable; is it sufficient
in quantity to fill the reservoir? ) :

Mr. WisoN, In the average year it is sufficient. We have small
years, like 1924, which was an exceptionally dry year, and there
wasn't enough water for anybody. There wasn’t enough for anybody
in the one reservoir we had completed, but in a normal year there
| is plenty of water to fill all of the reservoirs and let 40,000 to 50,000
acre-feet go to waste.

Senator Krnvuwick, That is to say, the scaveity during that year
was more on account of an absence of flood water than due to the
Fact that you had diverted so much of it} :

Mr, Wison, Yes, certainly; it was due to the fact of no snow
falling in the higher areas there, Qur mountains take in a watershed
running up to an elevation of 13,000 feet, and there was very little
snowfall during that winter.

The Cuairman, Does that conclude your statement?

Senator Suorrriee. I would like to ask a question or two,

The Cuamman. Certainly.

Senator Suorrnmer. Mr, Wilson, Walker River rises in Cali-
fornin, does it?

Mr, WiLson. It rises in California,

Senator Suorrriver, In Mono County?

Mr, WiLsoN. Yes, sir.

Senator Suortriner, There are two forks of the river?

Mr. WiLgoN. Yes; the east and the west,

Senator Suorrrince, Have certain dams been built in California?

Mr. WiLsox, One dam wholly in California and another parily
in California, , : ' '

Senator Swowrnmer, And partly in the adjoining State of
Nevada! v

Mr. WiLson, Yes, sir. . - _

Senator Smonrnmvee. About how far is it from: the State liue,
following the river, to the lake? . .

Mr. WiLson., From the State linef

Senator SHorTRIDGE, Yes.
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" Mr., Wizson. On the east fork I should judge up to the rescrvaiv
it wonld be 6 or 7 miles from the State line.

Senator Smonrrinae. To the loke—-Walker Lake?

Mr. Wirsox. Oh, Walker Lake?
~ Senator Suowrmnoe. Yes, -

Mr. Wirson, Excuse me. - Perhaps 100 miles,

Senator Suonrriper. Now, the foeal community people have ex-
pended o very large sum of money i and about the construction
of these reservoirs?! That is a fact, is it not? '

Mr. Wirson. They have expended over $800,000. They owe that
money to-day. They are mortgaged for that amount of money.

dSena?tor SuonTrivte, And that is the honded outstanding indebt-
edness

Mr. Wison. Yes; that is the bonded outstanding indebtedness,

Senator Smortripur, And the district is oblignted to pay that
large sitin of money? o '

Mr. WiLson. Every tract of land within the boundury of the
district is obligated to pay that amoennt. _

Senator Suorrminee. Exactly. And before the issue of these
bonds the people of that community or those communities had ex
pended very considersble sums of money in and-about the diverting
of the waters of the river, putting them to beneficial uses?

Mr, Witson. Several million dollars. :

Senator Srorrripur. And there are, as stated befers by Mr. Dikes,
8,000 or 4,000 people directly interestéd in this question?

Mr, Wirson. Yes, sir,

Senater Suontrmee. Now lot me ask yon this: I understand that
before the organizition ef this irrigation district many people had
made use of the waters of the river for irrigation purposes, before
the organization in 1919 of the distriet? - ) '

Mr. WitsoN. Since 1857, 1 think, in the State of California, they 3
were using water up there for irrigation.

Senator Smortrmpek. That is wléiat I wish to develop-—that since
away back in 1857 citizens of the United States, the (iovernment
looking on, diverted waters from this river and put those waters
to beneficial uses. That is a fact, is it not? ‘

.My, WiLsoN. That is true, :

Senator SmorTripek. And they have continued on down through-
the years, from away back yonder in 1857-58, to divert these waters
and devote thein to beneficial uses. Is that right?

Mr. WiLson. That is frue of California. And in Nevada they
were a little later; 1860, I think, is the earliest right we have in
Nevada, , , '

Senator Suorrmee. Yes. Do you know whether the Federal
Government or either of the State governments objected to the us
of the iaters by the citizens in-the way you have stated? '

Mr, Wrgon, They did not, - : '

Senator Sworrmince, Were there any injunctions brought, so far
as_you know? a : ‘

_-Mr. Wisox. Not until 1924, when they brought suit and an
injunction.against us.

Senator Saonrriner, That is, this late suit? '

_ Mr. WisoN, Yes, After 65 years they came in with a suit and
injunction against us,
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Nenator Snowrminoe,: What I -want to develop, Mr, Chairman; and
gentlemen of the committes, is this. 1 assme these feets, thet viti-
zens of the United States have diverted waters from this river and put
those warers to boneficial uses during or through this long seriey of
years, and that the Federal Government looked on, was uware of the
facts and made no objection. What I'shall contend, if it becomnes neces-
sary, is this, that the Federal Government as well ax the Stute gov-
ernment will be ostol:pml in eqnity from nsserting & naked logal vight,
estopped upon well-known equitable principles, just as the individual
man or citizen will be enjoined nnd estopped from yserbing n naked
legal right if he has-looked on and seen another person go-forward
under claim of title and right und in good faith ucquives -cortuin
?roperty vights, And for the benefit of the committee, if it he so,
1 vefer to what I think wasa greut case, entitled the State of Towa ».
Carr, wherein that principle is announced, namely, that the State,
the ¥Federal Government. is bound by the same principles’ as‘the
individunl ; ‘that when it goes inte o court of equity it goes in as g
landowner, clothed with no more rights than the individual, ns. the
court says, be he as ragged or as poor as can be fmagined. My con-
tention 4s 'with regard to this matter—and I shall.on proper occnsions
seek to maintain the proposition—that in respect to these people
thore in that conntry, in Californis, in Nevads, the Government is
i , even though they are now proceedings on behalf of. the
Indian, representing him, puardian of him, se to speak—that the
plaintiff in this partienlar case wonld bo estopped from asserting o
neked legal right, assuming that they have the nuked legal right,
if the assertion of that legal right would work in{'urv to citizens who
have diverted and made use of these waters for all these many years.

Senator ‘Qoore. I wish to strengthen the statement just made 'l’)fr
Senator Shortridge in this, that the Government did not wlone sit
by and watch these settlers take np the lands and put the water to
beneficial use pn them for all these 85 years, but the Government
invited them to take up this land with the assumption that they
would acquire the water rights with the land, It sold them the
land, took their money, put the money in the Federal Treastiry, and
now has brought this suit against them claiming these water rights
it previously recognized asx valid in these settlexs, This results
in a cloud on their title, it is injuring them in many ways, and
threatens many of them with ruin, -

And. furthermore; Mr, Chairman, & very substantial man-—and I
do not know whether he has some asgociutes or not—from the State
of California, has recently prrchased a large tract of this land, for
which I believe he has paid somcthizg like a haif a million dollars
which he intends to colonize, This suit has been placed on this Iand
and his hands are tied, his money is tied up, and his clients are afraid
to move with this cloud on the title. The Government is in the posi-
tion in ;hls mar;z\:ir that an %mdivid;ntal W(gald lb‘e tl}? if he he;d taken
money for a certain piece of property and sold the property again
to mr‘yne one else and taken theI;uoney 3;«'r it & second timge y om

The Cramumax, Senator, have you any information concerning
the rights of the Indians when they took up their public lands by
ontry! I understood Mr, Wilson 1o say that the establishment of
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the Indian reservation occurred in 1859, which was some years prior
to the settlement of the whites in that valley.

Senator Prrrman. Noj do not get that wrong. .

The Cramman, Well, I do not want to get anything wrong.

Senator Prrrman, Not the word “ established. That they pro-
posed ; some Indian agent out there proposed.

‘The Caamman. Pro ¢

Senator PrrrmaN, Yes, ‘

‘The Cuamyman. When was it in fact established?

Senntor Srortrmor. 1874; is that r.ght, Senator ! )

" ‘The CrarmaN. Well, I am asking Mr, Wilson: What is the fact
a8 to that? .

- Mr, WaLsox. Yes, in 1874, by proclamation by President Grant,

Tho Crrammax, How many settlers were there at that time, and
how much water were they using? - )

Mr. Wison. They were using very near as much water in 1874—
ph:y were in fact using as much water as they are using now, that
is true, ‘ ' -

The CratamaN. By “ they ” do you mean the white settlers?

. Mr. Wirson. The white settlers. -But in the fall of the year the
water was short in those days. That is where the trouble is now,
it is in the fall, not in the spring and summer, because we have our

" flood- - water, and everybody lias all the water ‘that is necessary.
{4 :is from the 15th.of July on that we are short of water. -

The Cuammman. I appreciate that, But did the Indians make: 8
prior use of the water to beneficial use over the white settlers?
. --Mr. Witson. No, sir; the whites were over the Indians.

The CuarrxaN. What is that?

Mr. Wuson. The whites were over the Indians. The Indians
doing no cultivating whatsoever when we went to that country, they
were not cultivating an acre of ground. e
) 'Ia‘:lle? CuarmAN, Were they using the water for irrig, tion purposes
at. R . S, SR

" Mr. Wonson. Ro. . . : v

. Representative Arentz. 1 beg your pardon, Mr. Wilson, the su-
perintendent of Indians at Camson City made a report in 1871 .to
the effect that there were 50 acres under cultivation, and that there
was 8 hoe, a-mattock, and a rake upon the Indian reservation at that
time, in 1871. L v
. The Cuamrman, Well, Congressman, in a brief word tel] the com-
mittee what the clgims of the Indians are that influenced the Secre-
tary of the Interior to hold their claims:to be superior to the claims
of the white man. : : oo n

Representative ARENTZ, In 1859 the Piute Indians were told as to
this section of country, because it was covered with cottonwood, ‘
because deer were plentiful, because there were rabbits, and plenty ’
of fish at the mouth of Walker Lake, that they should be allowed to
settle at this point: which- now comprises the lands belonging to
the Indians in the Walker River Reservation. As the years went
on: the superintendents located at Carson City tried to get the In-
dians to imt the land under cultivation. In 1871 the superintendent
wrote & letter.to the Commissioner of Indian Affairs stating that
there were then 50 acres under cultivation, and as the years rolled on
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it increased until at the present time there are approximately 2,000
acres under cultivation, - : - o '
But in 1874 the reservation was established. The first time that
an acreage was mentioned in any report of the Commissioner of
Indian Affairs was when this suit- was brought, and in this brief
10,000 acres are mentioned as the amount of land for which they
demanded water. And the only time the acrenge was mentioned was
in this suit. : e
Previous to that time no land was mentioned. But in the Thurtell
findings—I can not use the exact legal phraseology, but in the Thur:
tell findings the Foderal court at Carson City filed the amounts of
water that each settler was entitled to, and since the Government
refused to give in on this adjudication he mentioned the amount. of
land actually under cultivation at the time of the termination of
this suit, or at the time the findings were made, and this «mounted
to approximately 2,000 acres. So we have got it down'to a fact that
there never have been more'than 2,000 acres and that previous' to
the present time there have been less than 2,000 acres. .~ =~ =" -
Senator Kenprick. Then you have the precedent  there of State
officials ?actually segregating so much water for these Indiaris, do
ounotf -~ - - ' ' .
y‘ Represerntative x}nwmz. Yes, sir; and we have no quarel with that
amount. The Indians have received this amount of water-every year
until 1924, when there was not a sufficient amount of water for any-
one. In my own case, with 260 acres of alfalfa, T eut 40 acres of
alfalfa. And the same thing applied to éveryone up in this district.
They had o borrow money to pay their taxes, and because the water
was short in 1924 this snit was brought in 1924, becauss it was
assumed in Washington, rather than from those who knew the con-
ditions in Nevada, that the shortage was dye to the use of the watef
by the whites, - S .
The Cuarman, Do you want the cost of this dam to be paid out
of the tribal funds of the Indians or out of the Treasury of the
United States? - o ' C
Representative Arextz, I do not know how the cost shovld be
aid, but it seems 'to me that if the United Statés Government,
through the Attorney Genersl, is asserting a right which is so broad
and sweeping and will mean so much to every jrrigating section in
the 15 Western States, that the United States Government ought to
satisfy the needs of ‘the Indians by paying for this out of the

. Treasury of the United States.

"The Crammman. How does it have such a broad effect? = .
Representative ArExtz. For this reason, thet there is hardly &
western State that has not an Indian reservation, I do mot care
how much land is put under cultivation by the whites on any stream,
the Indian department, through the Attorney General, con come in
at any time and ssy: “ There' is a certain tract of land that is
tillable upon these reservations, and we demand the water from this
river to till theése acres.” And if they can do it in the case of
the Walker River, on which they have never specified an acroage,
thcév can do it any place else to any amount. .
enator Kenpnick, As I reiaember, Mr, Chairman, there is a
precedent for this case almosc parallel in the water rights claimed

N A
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for the Indians on the Shoshone Resepvation:in Wyoming.. With-
out recalling in a sufficiently definite way to inform, the committee
my imptession is that in that case the Indian department clmmefi
e‘uergtd.ﬁpg, but.finally yielding to the step of granting that the Indi. H
ans had the same rights as.the white people, and no more and no less.
Now ‘that would not in wiy prove gontrary to.what you gre willing
to concede in this case, .. . - . e S
Representative Arentz. We are willing to concede morethan:that,
Senator, We are. ;willin&.ew concede that the Indians in &, normal A
year have all the water they want for 2,000 acres. . We also go. far-
ther thap that., Even thongh they have not filed op the flaed waters
of tha Walker River we ave willing to give them enough storage to
take care of the 10,000 acres when that storage exists in the river.
1, Sonator, Prreman. Let me.ask.you.n. question right thero. Did
the. Government on behalf of the Indians at any tine n_tbemrt to
somply. with the law; of appropriation of the State of Nevadn{.
Reprecantative Amentz. They did. X understand they let the fil-
apge, : ,

r Prgxcanw, They did filed : e '

. Repy ativa Arentz. Oh, yos; and the superintendent of the

Indians in Nevada %Te az‘t,er tirtne said, “ I‘ﬁ?qvetfiifled “fpgg' the In,;
metonthe W ver. for. watgr righte spflicient for their ,

. Mr. Wuson. I would like to oorrect you, Mr. Arentz, s little bit.
'l'heg&mve one filing ﬁ::feowd for 32 one-hundredths of a foot by -
the State-engineer o ads, v . .

- Ropresentative AreNtz, Well, that would not cover much ground.

Mr. Wirsox. But they have (me little filing perfected.

. Representative AwpNtz. I stand corrected. .

Sonator Opopie, That is a vecognition by the Government of what
we are contending for..

Senator Suortrpur. How many irrigable acres nre there in the
Immntv;ﬁmxm. r7. 'The Goverument olaims 10,000
o ative w1z, The Goverument claims 10,006 naves, .
Senator Smortrinae. How many acres are being irrigoted when
water in-avaijable? . , , . - .
Representative ArvNrz, A maximum of 2,000, . :
. Senator Suorruiar. About how many acres are undler cultivation
by citizens of the United States nlong the xeaches of the river?
Mr. 'Wigox, About 110,000 ncres. ,
Sennter. Suogrriper. The dam which has been suggested is to be
placed about where in the river? . )
Ruproesentative Auenrz. It is to be placed at the lower reaches of
the river on the edge of the reservation, on the upper edge of the
reservation, .
Senator Suorruwar, The reservation is ab Schurz?
, tative Arentz. The reservation is at Schurz,
Senator Suoeraae. Down to and including Walker Lake?
. Representative Amenrtz. Yes. .
. Senator Suorrrivar, What is the condition of Walker Luke as to
water, generally . _ '
Representative N1z, Walker Lake has no outlet. The water
is brackish and is not fit for the irrigation of land. : :
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Serator Saorirmon. That is what I wanted to develop. But with
this dam placed at or near the place indicated you think thers will
be developed for all time under normal cenditions ample- water
through the growing season to irrigate fully 10,000 acres: = .

Ropresentative ..rexvz. Ten thousand acres; yes, sir.” -

Senator SuortrIvGE. Or practically all - of the ‘irrigable land
within the Indian reservation? . - - = o ;

Representative Arentz, Yes, sir; that is all the land that is
claimed by the Indian department that exists on the réservation.
hSo:;ator ‘Suontripge. Assuming there were Indians to cultivate
them i e o o A o

Representative Arentz, Assuniing there were Indians to cultivate
them. And the district ie willing to go on record as giving the right
to store a sufficient amount and giving them a sufficient amount of
flood water to fill the reservoir, as is refuired for the Indian lands, . :
- Senator Smorrrmor, But as a practical engineering proposition; if
such a dam were built, thit dam, in connection with other develop+
meiits, would soive satisfactorily the problem before the people thered

Representative Arenrz, Yes, sir;.the-dam for the storage of water

" in conjunction with the run-off from the iands above would. supply

all the nesds of the Indians. And the reason the run-off is incregs-
in%-is because during the summer; from the 15th of July until thé
end of the irriiﬁguting seas v, the amount of water placed upon the
land was insufficient, and in many cases of no amount at all, g0 that
the run-off now, with water placed throughout the entire season, will
increase year by year: - .o g o o :
Senator Smonrrinoe, Now I understand that property owners, citi-
zens of California, are in accord with the views of the .citizens of
Nevadw, Is that a fact? : S = :
Reprasentative Anextz, That is my understanding; ved.
Senator Smortrivce. I have been given-to so understand.
Representative Arenrs, Yes, sir.  * - - s o
Senator SmortrineE. There is no conflict of interest as among the
California and the Nevada property.ownersf -~ -+ .. ° S
- Mr. WmsoN. So fer as the Nevada people are concerned, they
are willing for you people to write your own deciee out:there, and
that ought to be sa . A
Senator Prrrazan, I want to ask a question, Mr, Wilson:: ‘How
many. acres did you say would probably have to be abandoned
alonf the river thereby the white settlers in the event that the plan
of the Department of the Interior was carried out in com &1)%
it

you-to sllow this water to flow down sufficient to irrigate the ‘11
acres without an impounding damé¢ .- Coo e
Mr, Wison, I think at least one-third of the land. o
Senwtor Prrawan. How much would you figure that that one-
third of the land would be'in'mﬁe?~ AR P
Mr. Wiéon: Between 30,000 and 40,000 neres. © ~° i
- Senator Priraran, Then, ‘as I understand, the policy of the De:
partmont of the Interior, in éonjunction' With the Attorney Giénéral

18 to waste water essentinl to-- ,000 acres, did you say?:
Mr. Wison, Between 30,000 and 40,000, - ©+ - - oo T
81837—26——38
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1) Sonator Priemany To waste waters that: would irrigate between
80,000 anvd 40,000 acres, for the purpose of putting in irrigation an.
additiorsl 7,000 or 8,000 acres:on iks veservation? - S
Mr., Wirgox.Fhat seems to be the poli?v 'of the Governinent; and
one thing that we do not appreciaté and do not think we have been
treated:fairly in the matter is that if the Government had 'so de-
clared on the start that they owned 750 second-feet of water for
those. Indiank we would have known what we were going up against.
Now:that being the case the bond buyers would never have bought
our bonds which. we sold to build two resérvoirs. . Our bonds have
depreciated since this suit has been started. With this suit hanging
ower us-we can not' get.any people in there to ssttle “lp our country.
We want to colonize that.country. ‘There are land holdings there of
20,000 scres belonging to one cogmmtion that they want to cut up
and’ enlonizé, but- you can.not.get & man to ﬁlin with a litigation
iging-over the situation, ' ‘That they do.not know how much water
they: are going .to %et, we do not know how much water the Gov-
érnment claims, :‘We do not know when they may change their
mind and we. may find out that they have got 50,000 acres more than
they .want to- put in. .We do mot know where we.are at. .
mator. PrrraaN. Well, appdrently for the last 30 or 40 years the
hidians. have cultivated:all the land that they could: cultivate, that
is] that they were physidally.able to: cvitivate, have they not? -
i M Winson: Qh, yes,sve, - : - . o o0
11:Senator. Prrraw. And consequently with the  use of this addi-
tional water on the 8,000 or 9,000 acres that land will have.to be sold
?jl;vht:w :p:ople together;witin the water rights to get it cultivated,
it mobd. i, "L g e e ' : T
Mr. Winson. Why, sure, if this 150 feet of water comes down there
they will have to iget- white settlers in there to take it up; they will
sell off the Jand with the water-rights, -~ ... . .-
Senator Prrraan. Then their policy of waste is not only to de- |
stvoy ‘the irrigation on'80,000 acres or 40,000 acres of presently irri-
gated land by white people, but it is solely for the purpose of sell-
i8,000:-0x.9,000 :acres of land with water rights to somebody to
induce them: to ultivate that? - : ST R
Mr. WiLsoN, Welli they may have some other purpose in view

thatithay have not-told us'about... To get sovereignty: over-the State
waters, it looks liketome, . ..o . . -7
1: Senstor Prramean. It is certainly. not a high recommerdation for
eongopvation. ' . .. ;o e e cre .
(i:Senston Syo B I do not think it is quite fair to say that
gh‘em t(if a policy of the Attorney General’s office to bring about waste,
enator. careet S < :

.. Senpter Prreman. :Well, T could hardly call it & policy at all, but

I mean the case that they are bringing right now. . . ‘

- Senator SporTRIDGE, .You mean, the consequence of the Govern-
ment, winning ‘this suit ‘would .be waste; that ig, if they succeed in
enteblishing - the legal m,i%hta.- which they olaim.' Why I am de-
voting timie to-the mattex is to the end that we may show the Depart-
ment of Justice'and the Attorney General the result or consequence
you mention. : : : -
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Senator Prrrman. This is not the Department of Justice; this is
the Department of the Interior, The Department of Justice has r
right to settle this thing, .

- Senator Suorrrmor. But I say, Senator, we may show the At-
torney General the consequence all to the end that he would take
kindly to a suggestion of compromise.
.- ‘Senator Prrruax. He will compromise if his client, the Secre-
tary of the Interior, siys so, e
nator SHorTRInGE, Well, that is probably so. X
- Senator PrrrmaN. Otherwise he has got to bring suit. -

Senator SHonrrinee. Well, that may also be true. B

Senator Oppre. Mr. Wilson, Senator Pittman has just asked you
some very. pertinent questions regarding the amount of waste in
case this suit of the Government prevails. What will be the effect
on the people themselves whose land will be affected? .. .. = .

Mr. WiLson, Well, it affects.everybody within the boundaries of
the irrigation district, or within the watershed of the Walker Riyer.
. Senator Oppie, What will be the effect on the owners of -the
30,000 or 40,000 acres of land that will be put out of business? .

Mr. Wrson, Well, just slow starvation, .

. Senator Oppre.” Will it mean a loss of their investments and labors
for yéars? o : ST S
r; WirsoN. Yes. . - e C
- Senator Opnm, Roughly how many dollars of loss will that
amount to? : . o
-+ Mr. Wisox., Well, I haven’t any ides. It will run up into. a
large amount for this reason, that the people that are on the high
.bench lands have the better land there, much better land than t%e
old settlers. Their land. has ffzot good drainage, and after it is jn
.alfalfa for a few years it is fine potato land, and raises very large
'gz‘;?s. l'l‘hose,- people would be more likely to be affected than any-
1 else, .o : . L ’
. Sth;or Oope. How would you compare this loss in dollars and
cents to the cost of this dam? L T
Mr. WirsoN. Well, the cost of the dam would 'be & very small

pal't Of ito . N \ ‘
-" Senator Oobie, A small percentage of the loss to these people?
Mr. WirsoN. Yes, sir. R : A

Senator Cameron. Mr. Wilson, just a question, please. The De-
.partment. of Justice brought this suit at the instigation or the diree-
tion of the Secretary of the Interior, did they not? .

Mr. Wirson, That is my understanding. : :

Senator Casinon. Otherwise the suit would never have been
brought by the Department of Justice? ‘ '

Mr. WiLson. I do not think it would. L
- Senator CameroN. They had not any information about this con-
dition until it was forwarded to them from the Department of
the Interior? o

Mr. Wison., They received the information from their agents at

‘the Schurz Reser vation,
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Senator Camexon. Through the Department of the Interior?
« Mr, Winson. Yes, sir, :
Senator CameroN. That is all.
The Caaraman. That is all, Mr. Wilson. I will call Mr. Frank

Simpson. .

| STATEMENT OF YRANK SIMPSON, DIRECTOR OF THE WALEER
RIVER IRRIGATION DISTRICT, YERINGTON, NEV.

Mr, Smupson. My nsme is Frank Simpson. I am a director of
theWalker River Irrigation District,
The CrarryaN. Where do you live? :
- Mr. Simpson, 1 live in Wellington, Lyon County, Nev,
* 'The Cuamman, Are you & farmer?
. Mr. SmmesoN. Yes, sir.
* The CHalkmax. Do you own property in the Walker River re-
gion, Mr, Simpsen? :
"~ Mr. Simpson. Yes; I own property en both the East and West
Walker Rivers, both in California and Nevada, -
The CraiemaN. When did you settle in that country?
Mr, Smmpson. ¥ was born and raised there. My father came in
there in 1860 and settled in there and helped build the country up.
~ The Cuamman. All right; you may make your statement.
© 'Mr. Simeson. Well, since my father passed away I bought the
rest of the heirs out. Of course that was when I was young in the
_game. 'There is one question that comes to my mind. ' I' found that
: aut in.a little tand deal in California, I bought a swamp and over-
flow tg:tent there. Of course farther back they gave an abstract and
"8 letter patent from the State of Californta. When the forest
‘reserve was inaugurated I found that the State of Culifornia had
o title from the United States to the State of California. Axd it _
always raised in my mind a %‘uestio'n from that on as to whether the !
State had any right or not. That question has abways been involved.
_Thereafter on purchasing land, which I bought: quite & lot of, I
‘have always followed back as far as I could on the rscord, but I
never found anything interfering in any way with the water rights,
or where the United States had Iaid claim to them, until 1924, when
we were served with an injunction, , S _
Now, I do not know as I can add anything else to this,
The Cmarmaw. Is that the suit that is now pending and which
is the reason for this hearing? L .
Mr, SumrsoN. Yes, that is the suit that is now pending. -~
" The CHAIRMAN. That is the one that was started hy the Depart-
ment of Justice at the request of the Department of the Interior?
© Mnr. Simeson, Yes. ' T
* Senator Camenon. Were you people served with any notice of this
'suit,g that # was to be brought, before the papers were served on
you! - - ~ - '
o ‘Mr, SimesoN. That is the first we knew of it, was when we were
served with the injunction. T e
Senator CameroN. You were never requested by the Secretary of
the Interior or the land department to come in for a conference to
gee if this thing could be adjusted beforehand ¢
Mr. SresoN. No, sir,

R}
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Senator Cameron, They just arbxtranly went ahead and msta-

tuted the suit? .
Mr. Simeson, They instituted the suit; that was the first we knew

of it,
Senator Oopie. And it was instituted after the dxstrmt hud oxs
pended over $800,000 for the dam?
Mr. Srmeson. Oh, yes; by several years,
Senator Prrrman, ‘Let me ask a question there Whem did you
wet Myour land to th np these resarvoirs{ '
Y. Sreson. We bought it from individusals, -
Senator Prroman, Did you get any right from the Federal Gov-
ernment at all¥
Mr., Simpson. There were & few pieces. I believe in the Popan
Lake Reservoir that there were something like 200 to 300 acres, .
Senator Prrrman, Did the Government give you any rights of
way l;)r l:t;ythmg at all to axd you in building these reservoirsi thdt
you ui
Mr. SiypsoN. Yes; in the case of the Bridgeport Reservoir we
got a right of way from the Forest Service.
Senator PirimaN. From the Forest Service?
Mr, SimpsoN, Yes; from the Forest Service:
Senator PrrrmaN, And did you apply to the Depurtment of tho
Interior for water rights or anything of the kind? .
My, SivrsoN, No: they sent us to the State for those waber rxghts,
to the State of Californis.
Siletg%top Prrrman. They sent you to the State for the water
ri

. SivresoN, Yes.
Senator Prrrman, But the Grovernment of the Umted States, the

Reclamation Service, did know that you were as a district putting
in your own reservoirsf -

Mr. Simpson, Oh, sure,
- Senator Prrrman. And the Agricultural Deparunent gave yon 8
right of way across nrt of this land?

r. Simrson, It

Senator PirT™AN, And some of the land you acquu'ed from the

Federal Government for it?

. Mr, SimpsoN. Yes, sir.
Senator PrrrmaN. And during all that time the Government did

not call to your attention any of these claimed water rights of the

tI}l)uim’n or attempt to put in any condmon that you should conserve
om

- Mr. Sivrson, Not that I or we got any notice of.

Senator Preraan. That is all,

- The CramrMaN., Senator Qddie, do you want to ask any questxons?
Reprosentative Apexrz, May I say a word there, Senator? "
The OmazrMaN. Mr. Arentz, :
Represontative Anexrz. It is a fact that before the construction

of the reservoir conld be proceeded with it was necessary to obtain

certmn rights on the East Walker River. These rights were held
uce and others and had to come before the Federal Power

(%mmlsszon, bécause Luce had acquired fower rights on the East

Walker River. So:in fact the Secretary of the Interior sat in on the
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hédarings of the Federal Power Commission which gave to the
Walker River irrigation district a right to the water as against power
to be applied beneficially for irrigation. - :

Senator Prrrman. I will add a little more to that same statement
Mr. Arentz, for I was one that took Eart. in that matter, and 1
know it. The Walker River opposed the Luce frant of power on
the ground that they wanted the water and needed the water for this

‘The Department of Agriculture had slready

very impoundin‘g. y
granted the application to the district. The power commission was

’ %?in to grant to Luce, and as you say, the Secretary of Agriculture,
t e’gecmtary of the Interior, and the Secretary. of War sat on that
commijssion, and the qﬁestlon that was submitted to them to deter-
mineswas ‘which was the higher use of the water, for power or for
this irrigation district,-and they held that the higher use was for
thig irrigation district and for this very impounding of water.
8o 'they had notice of it. And not only that, but you will vecollect,
and this is a fact of record, than in g‘reparing the permit from the
Department ‘of. Agriculture -for rights of way, etc., over those
lands they placed conditions in that grant, a number of conditions
were placed in it, conditions suggested both by the power com-
mission and by the Department of the Interior, and in none of
those did they 'place any conditions—and all this is a matter of
record-—with regard to these Indians, - :

. Represontative ArenTz. No consideration at that time was given
the Indians, and it would have been very eagy at that time to have
gpecified that a certain amount of this water belonged to the Indians,

The Crxamrman, Very much of that is argumentative, and we want
to get through, That is all, Mr. Simpson, Is Mr. Parker heref

 STATEMENT OF GEORGE PARKER, DIRECTOR OF THE 'WALKER
RIVER IRRIGATION DISTRICT, WABUSKA, NEV. :

~ Mr, Parxsr, My name is George Parker. I am director of the #
Walker River Irrigation District. I live at Wabuska, Nev.

The (?Jxmm.mm. Do you own property in the Walker River
‘coun '

Mr. Pargen. Yes, sir. -
 The Cuamman. And what is your business?
© Mr. Parger. Farmer, cattle raiser.

* The CHAIRMAN. Weli, you may make such a statement as you
desire, Mr. Parker. .. '

Mr. Parker. Why, I do not know that I could add a great deal to
what has been stated otherwise than why this reservoir would cure
most of the ills My home ranch happens to be the last white
man’s ranch on the river. In fact, the reservation adjoins me
on the east and north, And the river flows through my place into
the reservation. My cattle run on the outside upon the range and
mix up -with the Indians’ cattle. And I am back and forth over N
the reservation lands riding after my cattle, and I am familjar with
all their conditions. : »

At the present time and every winter there is a great deal of
water runs to waste between September and April of each year. It
goes through the reservation lands and jnto Walker Lake. At the
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resent time, and there has been since September about 40 seconl-

ect passing by my place on to the reservation, That can be proven
because we maintain a gauge there for the Government to measure
the flow of the river there. : . :

This dam that is spoken of in this bill would be about 3 miles
below my place, and if raised to its greatost height would cover my
yrhole ranch but not any other privately owned land. They could
impound there and have every winter a total of from 10,000 to
14,000 acre-feet of water that would be an actual loss if not im-

ounded in that dam. And then during the floods in the spring, of

ay and June, there would be more than sufficient water to fill it

again, - S : .

The district has always recognized the right of these Indians to

the water as given them in the Thurtell findings, and the commis-

sioner that distributes the water each year has let that water go
through to the Indians as per their priorities, If there was sulli-
cient water in the river for the 1886 (})riority——that is, their latest
priority—to furnish all the whites and also to furnish the Indians,
their total water was allowed to go through, Mr, Thurtell found in
his findings that they had 1,905.58 acres, I believe, under cultivation
at that time, and allcw ed them~—22.93 I believe is .ti)e exact amount—

92,98 segond-feet of water, but that was not carried in the decree,

though it is mentioned in the decree. - . .

Senator Oppie, What year were the Thurtell findings?  «

Mr. Parkenr, It was in 1907, I believe, and the suit was finished
in 1919, But the white settlers have never denied the Indians their
right to water. They have a_lw:.gs recognized their right.to water
through appropriation and beneficial use. And we still- recognize
that right. - We came here to Washington willing to accede to that
right. But the Department of Justice seems to think that they
should take the 150 second-feet. - ' B :

" Se?nator Pirrman. How many Indians are there on the reserva-

ion

+ . Mr. Psrker. About 400, . . .- »

' Senator PrrrmaN. Does that include men, women, and childrenf
My, Parger. The total. ) '
Senator PrrrvanN. And how many ncres do you think they have

got under cultivation now? R
Mr. Parker. Well, not to exceed 2,000 acres. .
Senator Premaan. Not to exceed 2,000 acres.  What do they raise

there, alfalfa? ;
Mr, Parker. They raise alfalfa, potatoes, and grain, and cattle.
Senator PrrrmaN. How much alfalfa do you think tl’my raise on
the 2,000 acres? . 3
. Mr, Parger. Well, I could not state that. )
Senator PrrraMan. Is it in a high state of cultivation?
Mr. Parres. Some of it is, yes. :
Senator Prrrstan, Some of it?
Mr. Panker. Some of them are very good farmers.
Senator SmrorTrRIDGE, What tribe was that{
Mr, Parker. The Piutes,
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Senator Suorrmoe. Winnemucca was the chief of that tribe
years ago? ' :
" Senator Prrrman, Yes. A great old warrior. -
The CramemAN. Are there any further questions you want to ask,

Mr, Parker? :
" Senator Smorrrree, What is the type of your lend?
igi\gr. Parker, My home ranch is desert act. I filed on this land in
- Benator Smorriboy, When you acquired title to your land did you
think and honestly believe that you scquired certain water rights?

M¢, Pirxer. Well, in regard to that, Senator, béfore I could
acquire title to this land the Government required me on making
mﬂiﬁﬁml proof to show that I had 'water for this land. And thoy
8 nie to furnish certified copies to the Land Office of my rights,
which I supplied first from the State engineer of our State showing
that I had_apflied to the State ¢ngineer in 1916 for waters to this
Iand. And also ¥ was forced to s::i)ply a certified copy of the
Walker River irrigation district record showing that T had acquired
terbwin rights in the atorage. ' They accelpted these certified copies as
proof that I had water for all of this land. ' They reguired that T
show that I had sufficient water to irrigate all the land. - And they
issued me a patent on the 14th day of April, 1823, and on the 3d
day of July, 1924, I was served with an injunction estopping me
from taking any more water out of the stream.
" Renator Suorteier, In other words, you made application for the
1and under then-existing law ¢ o , ,
" Mr, Parxmm. The desert land act. .
* Senator Smorrriour. Exactly; and you complied with all the

quirements of the law, did you? Made ample snd full proof? .
" "Mr. Parxer, Yes, sir, S

Senator Srorrrinee, Such proof as was deomed & compliance with
the statute, with the law?

Mr, PArger. Yes, sir, :

Senator StrorTrInGE. And thereupon the Government issued to you

& patent? :

r. PArker. But before issuing this patent and after T had made
my proof they sent two inspectors there to see if I had complied
with that law entirely. - L .

Senator Smorrtrinor. Certainly, and finding that you had com-
lied with it, a3 I understand the fact, the Government thereupon
1ssued to you a qgtent conveying title from the Government to you?
- Mr, Papgen, Yes, sir.
* Senator SrorTrinae. Aind to your successors?

Mr. Parker. I have the patent here in my pocket, ‘

Senator Prrrxan. Now, wait. In applying for a patent for desert
land entry they require the publication of a notice in the papers
for a certain Iength of time to give everybod{ an o })ortunity to-
protest against the granting of that patent, do they n ’

Mr. Parker. Yes, giv. . . '

Senator Prrrman. And, of course, that was donef

Mr. Parker, It was, . ' )

Senator Pirrman. And not only that, but the same Department
of the Interior that has charge of this Indian reservation imme-

T -
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diately below your ranch was the department that had to pass on
whether or not you had a water right before they would grant you
& patent to that Jand?

r. PARkER, Yes, sir,

Senator RrrraaN. And they sent inspectors out from the rt
ment of the Interior to check up on it and see whether you did have
a water right suficient to irriﬁate your land? . .

Mr. Parker, They did. They sent two.
| , ?;mator Prrraan. Sufficient to irrigate the whole tract, too, was it

no .

Mr. Paruer. Yes; sufficient to ixrigate the whole tract.

Senator Prrruan. Because that is the law.

Mr, Paxxer, Theso inspectors came to the place and -had me go
with them and show them my main ditch, the ditch system, and
whole irrigation system. I had to take them aver this tract of land
and show them the lamd in cultivation and the land net put into
cultivation yet. v

Senator Prrrmax. Now, you are down the river the farthest of
any white settler : :

r. Parger. Yes. )

Senator Prrrman. ¥ou are just sbove this Indian reservation,
and youn were applying to use water out of this same stream right
above this Indian reservation, and at a very recent date, toof

Mr, Parker. Yes, sir. R

Senator Prreman. And this same Department of the. Interior that
has charge of the Indians had to pass on whether youw had & water
right or not? : : R S

r. Parger. Yes, sir, . , e

Senator Prrrmax. And did psss on it thet you had s water right,

a legal water right to izvigate all of your land, and the Department

“of the Interior inspectors checked i up, and then this same Depart-
mant. of the Interior thut now has instituted this suit, held that you
did have a lagsl water right sufficient to irrigate all of your land,
and confirmed that opinion by granting you a patent? ‘

Mr. Parker. They must have.. )

Senator Pirrman, Yes

Senator Oopik. And, in your opinion, was a large part of the land
in that valley taken up in the same way?

Mr. Parxmn. In all the. valleys a great: portion of the land ha
been taken up under the homestead and desert land entries. :
- Senator Obpie. So the Government has taken the same steps,
so far as you know, regarding practieally all of this land? .
. Mr. Parxez. Practieally, yes. My grandparents toek up land in
Mono County, Calif,, on the Walker River under a similar law. .
. :Senator Oppin, So the Department of the Interior has recognized
the water rights of practically all the settlors in that same valiey? -
Mr, PARKER, The%,' required us to show that we had water rights,
and the only way o ﬁainin%those rights wus to apply to the State
for those rights, whether in Nevade or California,
MThIg C]:umum. 1 think you have made your position very clear,
r. Parker.
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Congressman Arentz, is there anything further that you want to
sgy?.h N i . T P . . '
Representative Aruntz, I do not know as 1 could add anything to

what I have already said. ‘ - L -

* The Caamman. Senator Oddie, does that conclude the hearings?

. Senator -Qboie. That concludes the hearings. I would like: to
state that for a long time past I have importuned both of the depart-
ments to discontinue this suit, and I have been unsuccessful in get-
tmgethem to do it. o L o c
nator Smortumnot, I take the liberty, Mr. Chairman, of refer-
ring to the case I mentioried a moment ago. Of course I was speak-
ing from recollection of margecases. The case of State of Iowa 2.
Carr is reported in Federal rter 191, pa%e 257 ot seq. I think
-that sooner or later before the Department of the Interior or, if it
‘ever becomes necessary, in the court which now has jurisdiction over
‘this case, these principles may well be invoked. Reading from the
syllabus: o ‘ ;
‘" hé equitable claims of a State or Natlon appenl to the consclence of a
chanceller with the samie, but with no greater or less, force than would those
of a private citizen, and, barring the effect of mere deldy, they are judicable
in.a court of chaucery, to whose jurisdfction the Stute or Nation voluntdrily
.submita them, by every principle and rule of equity applicable to the rights
of ‘private citizens t}u_xdg:f: Jke circumstances. e o
And reading from page 266: L A
" But the great:wefght of mathority, the stronger reasons, and the settlad rule
- wpon this subject in the courts of the United States, is that, while mere delay
does not, efther by limitation or laches, of itself constitute a bar to sults und
claimu of a State or of the United States, yet, when a sovercignty subpmits
ftgelf to the jurlsdiction of & court of equity and prays fts ald, those claims and
. rights ure judicable by'évery other principle and rule of equity applicable to
-the clatms a‘ndj.'ights of .private parties under Slmiiar circumstances, -
- I ubarcely need remtaik that the Government goes into a court -of
‘equity not as a’sovetign, not exercising the rights of sovereign?,
as such, but'goes in'as a private suitor asserting the rights of a land-
owner, if it be land, dr'rights appurtenant to land. = - s
, ‘I)Wow just for the record another brief citation found on page
269: ’ . B .
When the soverelgh goes fnto court to assert a pecunlary demand against
the citizen. the court has authorlty, and is under doty, to withhold rellef
‘ to the sovereign, except upon terms which do justice to the eltizen or subject,
‘s dew:lmined by the jurisdiction of the forum in Iike subject matter between
man and man,

And I have ever stood ufé)n that proposition. ' ,
The Cusmman. We will stand in recess until the call of the

chairman. '
(Thereupon, at 4.05 o’clock p. m. Thursday, January 28, 1926, the
hearing was adiourned subject to thg call of the chairman.)
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